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SOLOMON MIZELL, JR., v. JOSEPH H. BURNETT. 


Under the statute of frauds a contract, in writing, to sell land, signed by the 
vendor, is good against him, although the correlative obligation of the buyer 
to pay the price, is not in writing, and cannot be enforced against him. 

Where the owner of timber trees, living in twenty-two miles of the vendee, 
offered, in writing, to sell said trees, provided the other would comply with 
certain terms, which were not cofmplied with for twenty days, at the end of 
which time, performance of the precedent terms was offered and refused 
by the seller, who also refused to perfect the contract; Held, upon the 
ground, that the delay was unreayonable, that the plaintiff was not entitled 
to recover upon the written offer or agreement. A right depending upon 
a condition precedent, does not accrue unless the condition be performed, 
although the performance becomes impossible by the act of God. 


Action of assumpsir, tried before his Honor, Judge Extis, 
at the Spring Term, 1857, of Washington Superior Court. 
The defendant was the owner of a tract of land on the 
ltoanoke river, called the Walling tract, on which there were 
growing a large number of white-oak trees, suitable for mak- 
ing staves. It app®ared that the plaintiff and defendant be- 
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ing in treaty relative to the sale and purchase of these trees, 
the former, about 1st of February, 1853, went to examine them, 
and thence went to see the defendant, who lived at William- 
ston, Martin county. What then took place between the parties 
did not appear, except as may be gathered from the evidence 
thereafter arising. On the 14th of February, 1853, the de- 
fendant wrote to L. 8. Webb, cashier of the Windsor Bank, 
who lived in the town of Windsor, about seven miles from 
the residence of the plaintiff, a letter, of which the following 
is a Copy: 
“ Witiramston, Feb’ry 14th, 1853.” 

“Sir:—I sold Solomon Mizell, Jr., some oak timber, 
amount $800. I was to take such names to the notes enclos- 
ed as you would write me were good for the amount. Lalso, 
send a letter over to Solomon Mizell, Jr., please give it to him 
(to-day) if he is in town.” 

In the letter to Mr. Webb, was enclosed the following let- 
ter of the same superscription and date, directed to the 
plaintiff: 

“Sir :—I received your letter of the 10th inst., and would 
say in reply, you can have my oak timber on the tract of land, 
known as the Walling tract, on Roanoke river, as per agree- 
ment when you were here, for $800, in two notes, 12 and 18 
months from date, with interest from date, with such security 
as L. S. Webb says is sufficient for the amount. Iam unable 
to get over, but you may consider it a trade, you complying 
withthe above. You can get your notes fixed as above stated ; 
show them to L. 8. Webb, and get a letter from him, to me, 
stating that the security is sufficient, and all will be right; 
then I will give you a right to the timber as per agreement.” 
Signed by defendant. 

“P.S. Ihave enclosed the two notes to L. S. Webb for 
you to fill up.” J. Il. B. 

“T will be at home Saturday next, or any day this week, 
or you can write to me what day you will come, and I will 
be here. Signed, J. H. B.” 

The letter addressed to the plaintiff, witlftwo blank notes, 
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were, in a day or two, delivered to the plaintiff, who remark- 
ed, that he and defendant had made the trade as stated in the 
two letters. He said further, on the occasion, that he would 
have the notes signed, and return with them a letter from 
Mr. Webb as requested, or go over and deliver the notes 
to defendant. 

On the 19th of February, in the same year, one Wynn 
called on the defendant and offered him one thousand dollars 
for the timber in question. 

On 22nd of the same month, (Feb’ry) the defendant wrote 
to Mr. Webb as follows: 

* Wittramston, 22d of February, 1853.” 

“ Sir :—I enclosed two notes to Mr. Mizell to sign, and di- 
rected him to let me hear from him. Not hearing from him, 
or seeing him, I promised it to another man, presuming from 
his conduct, that he has abandoned the trade. The other 
man has been waiting for some time, and has been urging me 
to say what I will do with him. I put him off for some time, 
until Mizell could come or write, and he has not not done 
either.” Signed by the defendant. 

This letter was received the day it was written. About 
twelve days after it was received, the plaintiff called on Mr. 
Webb, with the notes signed, and the latter gave him a letter 
to the defendant, stating that the notes were good beyond 
doubt. At the same time, Mr. Webb communicated to plain- 
tiff the contents of the defendant’s letter of the 22nd of Feb- 
ruary, not having had an opportunity of doing so sooner. 
The plaintiff, thereupon, stated as his reason for not returning 
sooner with the notes, that his wife had been very sick, and 
that there was, and had been, a freshet in the Roanoke river, 
which prevented him from getting overto Williamston. The 
plaintiff thence proceeded to visit the defendant at his resi- 
dence, going a circuitous way to avoid the difficulties of the 
flood in the river. Ile lived in Bertie county, about twenty- 
two miles, by the usual route, from the defendant, the latter 
took the letter containing the notes, and having read them, 
returned the notes to the plaintiff, and put the letter in his 
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pocket, refusing to make a title to the trees. No reason was 
given by him, at the time, for refusing to complete the trade, 
but as soon as the plaintiff left him, he put his refusal, upon 
the ground, that the notes were not good. 

Mr. Webb testified that the notes were abundantly good. 
Shortly after this interview and tender, the defendant con- 
veyed the timber trees to Wynn. 

Defendant resisted the plaintiff’s recovery, 

1st. Upon the ground, that the evidence showed only a 
proposition on the part of the defendant to sell, but no accept- 
ance of the terms previously to the sale to Wynn. 

2nd. The defendant had the right, at any time, to with- 
draw his proposition before its acceptance by the plaintiff, 
and in his second letter to Mr. Webb, had done so. 

3rd. The plaintiff did not tender the notes in a reasonable 
time. 

4th. The contract was not written so as to comply with the 
statute of frauds. 

The Court, by agreement, reserved the foregoing points. 

The jury found a verdict in favor of the plaintiff for $200 
with interest from the sale to Wynn, it being admitted that 
such was the proper amount of damages, if plaintiff was enti- 
tled to recover at all. 

Afterwards the Court decided the questions reserved in fa- 
vor of the plaintiff, and gave judgment on the verdict, from 
which defendant appealed to this Court. 


Winston, Jr., for plaintiff. 
Heath, fer defendant. 


Pearson, J. It was properly conceded that a contract to 
sell “ growing trees” is within the statute of frauds, being a 
contract to sell “land or some interest in, or concerning the 
same.” 

We are of opinion with his Honor, that to make a contract 
to sell growing trees binding on the vendor, it is sufficient 
that the contract be signed by him, and it is not necessary 
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that it should also be signed by the vendee. The statute pro- 
vides that the contract shall be signed by the “ party to be 
charged therewith.” This answers the purpose, which is to ex- 
clude perjury in an action to enforce the contract. In refer- 
ence to the other party the statute is silent, and there is con- 
sequently nothing to justify the construction, that he is also 
required to sign. If the purchaser of land pays the price in 
cash, taking a bond for title, there is no reason why he should 
put his signature to the contract. So, if he gives a note for 
the price, that is sufficient, although the note make s no refer 
ence to the contract. So, if the vendor binds himself in wri- 
ting, and is content to take the verbal promise of the pur- 
chaser to pay the price, it is his own fault, and he must 
blame himself for the folly of getting into a situation where 
he is bound, but the other party cannot be charged if he 
chooses to insist upon the statute. Common justice, and the 
general principles of law, require that there shall be a mutu- 
ality in contracts; that is, if one party is bound the other 
ought to be. But there may be exceptions. Although it is 
a maxim that a contract is never binding unless there be a 
consideration, yet, there is a distinction between a considera- 
tion and the mutuality of contracts in reference to the obliga- 
tion thereof, and the fact that by some other principle of law, 
or the provisions of a statute, one party has it in his power to 
avoid the obligation, although it suggests a very forcible rea- 
son for not entering into a one sided contract, does not neces- 
sarily have the effect of making such contract void as to both 
parties. One agrees to deliver, at a future day, a certain arti- 
cle to an infant, in consideration of his promise to pay the 
price, the contract is not void, although the infant may avoid 
the obligation on his part, if he chooses to protect himself on 
the ground of infancy. So, if one agrees in writing to con- 
vey land in consideration of a verbal promise of the other 
party to pay the price, the contract is binding on the vendor, 
although the vendee may avoid the obligation on his part if 
he chooses to protect himself under the provisions of the 
statute. It is not considered, in either case, that the contract 
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is nudum pactum and void for the want of consideration. 
This is the result of the English decisions in reference to the 
statute of frauds, and although our statute is not precisely in 
the same words, yet the substance is the same, the purpose is 
the same, and the difference in the wording is not such as to 
justify a difference in the construction ; Laythoarp v. Bryant, > 
2 Bing. N. C. 744, (29 Eng. Com. L. Rep. 469); Allen v. 

Bennet, 3 Taunt. Rep. 170. 

We also agree with his Honor, that the letter of the defend- , 
ant to the plaintiff, dated February 14th, 1853, is a sufficient 
writing, or memorandum of the contract, to bind the defend- 
ant and subject him to an action for a breach, provided 
there be no other ditliculty in the way of the plaintiff. The 
writing being required only as evidence of the contract and , 
not to constitute it. This is well settled, both in Law and 
Equity ; Jackson v. Lowe, 1 Bing. 9; Bateman vy. Phillips, 
15 East 172; Laythoarp v. Bryant, supra; 3 Atk. 503, 1 
Vern. 110. According to the view we take of the case, it is 
not necessary to decide whether the letter of the 14th of Feb- 
ruary, above referred to, is only a proposition to sell, or con- 
tains in itself the contract, or is evidence of a contract previ- 
ously made ; for, in either view, the plaintiff was required to 4 
execute the two notes with approved security, and the only 
question is, whether he did execute and tender them to the 
defendant in time to perfect his right of action. 

If the plaintiffhad tendered the notes on the Saturday referred 
to, or any day during that week, it is clear that the defendant 
would have been bound. There is strong ground to support the 
position, that according to the proper construction of the let- 
ter, the plaintiff was required to deliver the two notes during 
the week, or at all events, to write during the week, and fix 
on a day—the purpose being not to let the matter stand open 
and leave him unbound longer than that week. It would seem 
the defendant wrote this letter reciting the agreement or pur- 
pose to bind himself in writing, with the expeetation that the 
plaintiff was also to bind himself during that week. But we . 
put our decision on a broader ground. The plaintiff was cer- 
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tainly required to deliver the notes within a reasonable time, 
and we think a delay of twenty days was, under the circum- 
stances, unreasonable, and consequently the plaintiff did not, 
by his tender of the notes, acquire a right of action. 


What is a reasonable time must, in all cases, depend upon 
the circumstances. The nature of the transaction may make 
a delay unreasonable, which, in a transaction of a different 
kind, would not be so. According to the law-merchant, no- 
tice of the dishonor of a bill must be by the return mail, for 
‘“ promptness is the life of trade.” So, if one offers to take 
one hundred dollars for his horse, the proposition must be ac- 
cepted at the time ; for nothing else appearing, his object is 
to sell at that time. So, the question may depend upon the 
condition of the parties. If one is bound, and the other is foot- 
loose, the time must be short, for it would be unreasonable to 
keep the parties in so unequal a condition for a long time. 
This is our case. The defendant was bound in writing, the 
plaintiff was foot-loose. Ifa storm had destroyed the trees, 
he was not bound to complete the trade, even after his con- 
versation with Webb, and it was unreasonable to delay twen- 
tv days, and then seek to get the advantage of an apprecia- 
tion in the value of the timber, or of the fact, that it was 
worth more by some $200, at the time of the contract, than 
the owner supposed. 


This delay was the more unreasonable, because the defend- 
ant earnestly insisted that the business should be closed on 
the next Saturday, or some day during that week, which 
ought to have quickened the plaintiff’s diligence. 


The suggestion that the delay was occasioned by the sick- 
ness of the plaintiff’s wife, and the freshet in the river, will 
not avail. Assuming that she was sick, it does not appear 
how that made it ¢mpossible tor him to procure the notes. 
As to the river being up, that did not prevent the defendant's 
letter of the 22d, from reaching its destination, and the plaintiff 
could have crossed in the same way. Nor did it prevent him 
from crossing tomake the tender. Itis true, he went a round- 
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about way, but his being able to do so, repels the idea of an 
impossibility. 

But in the second place, it is familiar learning that a right, 
depending upon a condition precedent, does not accrue unless 
the condition be performed, although performance becomes 
impossible by the act of God. There is a diversity between 
a condition subsequent by which an estate is to be defeated, 
and a condition precedent by which an estate is to be created, 
or aright is to accrue. Co. Litt. “ Conditions.” 

The defendant agreed to convey the timber to the plaintiff, 
provided he executed the notes in a reasonable time: The 
principle is the same as if the condition had been to execute 
the notes in ten days. Performance is necessary to give a 
right of action. 


Per Curtam. There is error. Judgment reversed, and 
a venire de novo. 








COHOON & McINTOSH v. ROBERT MORTON, et. ail. 


There is no necessity that an appellant should himself sign, or otherwise ex- 
ecute, the appeal bond. 

Where a judgment and a ca. sa. upon it were taken in the name and behalf 
of “ A and B,” a firm, and a ca. sa. bond taken, made payable to the same firm, 
upon the defendant’s default, it was held, that no judgment could be ren- 
dered on such bond in the name of certain individuals claiming to be the 
persons meant by “A and B;” nor in any other manner; for, “ A and B.” 
not being a corporation, cannot be recognised in legal proceedings. 


Tus was a motion for judgment on a ca. sa. bond, heard 
before his Honor, Judge Battery, at a special Term, 1854, of 
Pasquotank Superior Court. 

The judgment upon which the ca. sa. issued, was in favor 
of Cohoon & McIntosh for sixty dollars, rendered by a jus- 
tice of the peace. The ca. sa. issuing thereon pursued the 
judgment, which was in the name of Cohoon & McIntosh, as 
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plaintiffs. The bond given for the defendant’s appearance, 
under the ca. sa., was payable to Cohoon & McIntosh, and 
recited the ca. sa. simply as it was, without any explanation 
of the name and style of the obligees. At the term of the 
county Court, to which the defendant was bound to appear, the 
defendant moved to guash the ca. sa., and dismiss the proceed- 
ings ; which motions were sustained by the Court ; from which 
judgment the plaintiffs appealed, and gave bond for the ap- 
peal, with sufficient sureties. The appeal bond was signed 
by the plaintiffs, as “ Cohoon & McIntosh.” 

In the Superior Court, the defendant moved to dismiss the 
appeal, upon the ground that the signature by the plaintiffs 
was a nullity; which motion was refused. 

The plaintiffs then were allowed to call the principal obli- 
gor in the ca. sa. bond, who made default ; whereupon the 
plaintiffs moved for judgment, in the names of P. A. R. C. 
Cohoon and R. IH. McIntosh, which was allowed, and judg- 
ment entered accordingly ; from which the defendant appeal- 
ed to this Court. 


Smith and Martin, for plaintiffs. 
Pool and Jordan, for detendants. 


Barrie, J. The motion made by the defendants in the 
Superior Court, to dismiss the appeal, was properly over-ruled. 
It was not necessary that the appeal bond should have been 
signed by the plaintiffs at all, and of course it did not invali- 
date the bond, as to the other obligors, that they signed as 
“Cohoon & McIntosh.” In the ease of Woollard v. Woollard, 
§ Ire. Rep. 322, it was held by the Court, that where the ap- 
pellant in a suit failed to prosecute it with effect, the appellee 
might “take a judgment against the principal, upon his liabil- 
ity as a party to the suit, and then another and separate judg- 
ment against the sureties on the bond ; or he might take a joint 
judgment against the principal and his sureties on the 
bond. *We are unable to perceive any advantage which the 
appellee could have by taking a joint judgment; and we are 
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therefore of opinion that an appeal bond executed by the sur- 
eties only, would be sufficient to sustain the appeal. 

The motion of the plaintiffs for a judgment against the de- 
fendants, Morton and his sureties, on his appearance bond, 
ought likewise to have been over-ruled. This bond was taken, 
payable to “Cohoon & McIntosh,” and the motion for judg- 
ment was made in behalf of P. A. R. C. Cohoon and KR. H. 
McIntosh, partners in trade, trading under the firm and style 
of Cohoon & McIntosh, and the judgment was given accord- 
ingly. This was, we think, erroneous. In the care of Smith 
v. Shaw, 8 Ire Rep. 233, the Court intimate the opinion that 
a declaration upon a scé. fu., reciting a bail bond executed in 
a suit brought and prosecuted to judgment, by John Smith, 
Joseph P. Smith, and William G. Smith, trading and acting 
under the name and style of John Smith & Co., would not be 
sustained by proof of a bail bond given ina suit brought in 
the name of Smith & Co. If this be so, and we think it is, 
then the cases of Williams v. Bryan, 11 Ire. Rep. 613, and 
Karle v. Dobson, 1 Jones’ Rep. 515, are directly in point to 
show that P. A. R. C. Cohoon and KR. Il. MeIntosh, partners 
in trade, and trading under the firm and style of Cohoon & McIn- 
tosh, could not have a judgment upon a bond payable simply to 
*Cohoon & McIntosh.” These persons are not a corporation, 
and are not to be recognized in legal proceedings, unless it is 
stated who they are, and how they claim to be acting under 
a particular name and style. The judgment is erroneous, and 
must be reversed. 


Per Curtam. Judgment reversed. 





State to the use of ABSELLA HOELL v. HARDY B. COBB, et. ai. 


Under the 9th section of 79th chapter of Revised Code, a bond given by one 
at October Term, 1851, conditioned for his faithful discharge of* the duties 
of an office for one year from the date, can be recovered on, notwithstand- 
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ing the office expired at the January Term, 1852, and the breach was sub- 
sequent to that term. 

The cases of State v. Burcham, 11 Ire. Rep. 436, and State v. Lane, 13 Ire. 
Rep. 253, commented on and explained. 


Action of pest on a constable’s bond, tried before his Hon- 
or Judge Manty, at the Spring Term, 1857, of Martin Supe- 
rior Court. 

Cobb, the principal defendant, was appointed constable, at 
October Term, 1851. The plaintiff declared for a breach of 
the bond of the year then ensuing. It was in the usual form, 
with the conditions required by law. 

The relator of the plaintiff, in February, 1852, had put into 
the hands of Cobb, the constable, claims to be collected, and 
he had negligently failed to collect them. 

The appointment of Cobb was as follows : 

* Ordered by the Court that Hardy B. Cobb be appointed 
constable in district No. 4, upon his entering into bond, ac- 
cording to law, with Joseph Waldo, &c., his secureties.” 

The plaintiff then read in evidence a private Act of As- 
sembly, passed in 1838, chapter 15, page 108, giving the 
County Court of Martin power to elect constables. 

The defendant contended that, by the provisions of the act 
of 1538, the County Court of Martin should appoint consta- 
bles at the January Term in each and every year, and that 
the appointment at the October Term, 1851, expired at the 
Jannary Term, 1852. 

There was a verdict for the plaintiff, subject to the opinion 
of the Court upon the question of law, which was reserved by 
consent, with leave to set aside the verdict, if his Jlonor, 
should he be of opinion against the plaintiff. 

Afterwards, upon consideration, the Court ordered the ver- 
dict to be set aside, and gave judgment for the defendant. 

Plaintiff appealed. ; 


DB. F. Moore, for plaintiff. 
Winston, Jr., for defendant. 


























260 IN THE SUPREME COURT. 





Hoell v. Cobb. 





Barrier, J. We agree with the defendants’ counsel in the 
construction which he puts upon ‘the private Act of Assembly 
passed in 1838, (ch. 15,) giving to the County Court of Mar- 
tin the power to elect constables, and we assent to the propo- 
sition that the appointment of the defendant as constable, at 
the October Term, 1851, expired at the following January 
Term, 1852. State v. Burcham, 11 Ire. Rep. 486; State v. 
Lane, 13 Ire. Rep. 253. We are nevertheless of the opinion 
that, by force of the 9th section of the 79th chapter of the 
Revised Code, the relator is entitled torecover. This Act was 
passed originally in 1842, and it provides that “ whenever 
any instrument shall be taken by, or received under the sanc- 
tion of, a court of record, or by any persons acting under, or 
in virtue of, any public authority, purporting to be a bond 
executed to the State for the performance of any duty, be- 
longing to any office or appointment, such instrument, not- 
withstanding any irregularity or invalidity in the conferring of 
the office, or in making of the appointment, or any variance 
in the penalty, or condition of the instrument, from the provi- 
sions prescribed by law, shall be valid, and may be put in 
suit in the name of the State, for the benefit of the person in- 
jured by a breach of the condition thereof, in the same man- 
ner as if the office had been duly conferred, or the appoint- 
ment duly made, and as if the penalty and condition of the 
instrument had conformed to the provisions of law.” The 
present case certainly comes within the spirit, if not the very 
letter of the Act. The defendant, Cobb, was appointed a 
constable by the County Court of Martin, which is a court of 
record, at October Term, 1851, for one year, and, thereupon, 
executed a bond with the usual conditions, which recited his 
appointment for one year, and the other defendarts became 
his sureties to the said bond. LIlis office expired at the Jan- 
uary Term, 1852, so that the appointment was invalid for the 
residue gf the year; yet the act says that the bond shall, not- 
withstanding, be valid, and may be put in suit in the name 
of the State, for the benefit of any person injured by a breach 
of the condition. The relator was injured by the defendant 
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Cobb’s taking her claims to collect, as an offieer, and by his 
negligence in failing to collect them within the year for which 
his appointment purported to have been made. Her right 
to recover seems to be within the express provisions of the 
law. 

But it is contended that the cases of the State v. Burcham, 
and State v. Lane, above referred to, are decisions directly in 
point against this conclusion. Of the latter of these cases, 
we have only to remark, that the facts upon which the rights 
of the parties depended, occurred before the Act was passed, 
and, of course, could not be affected by it. The former oc- 
curred after the Act went into operation, and it is, therefore, 
apparently an authority against us. But it is so in appear- 
ance only; for, upon an examination of the transcript of re- 
cord as sent up to this Court, we find that it is not so in real- 
ity. It will be noticed that, in the report, the facts of the 
case are not stated, either by the Reporter, or the Judge who 
delivered the opinion of the Court. The transcript shows 
that the appointment of Burcham as constable was made at 
the May Term, 1843, of Cartaret County Court, in the follow- 
ing words: ‘Ordered that Shepperd W. Burcham be ap- 
pointed constable for the Beaufort district, by his giving Wil- 
liam S. Ward, Rufus Ward, and Benjamin Mace, as securi- 
ties in a bond of $4,000.” The condition of the bond given, 
recites that “ whereas the above bounden Shepperd W. Bur- 
cham has been appointed a constable in the county aforesaid, 
now, &c.” Nothing is said either in the order of appoint- 
ment, or in the bond, about the duration of the office. The 
Judge in the Court below decided that the office expired in 
the following February, and that no recovery could be had 
upon the bond for claims put into the principal defendant’s 
hands after that time. The judgment was affirmed by this 
Court ; but it does not appear that the Act of 1842 was brought 
to the attention of the Court, and it certainly is not noticed 
in the opinion filed. This case, therefore, cannot stand in the 
way of our putting upon the Act what we believe to be its 


true construction. 
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The principle which we have here enunciated will, we be- 
lieve, be found to be sanctioned by an able opinion of Chief 
Justice Marsuaxt, delivered the case of the United States v. 
Manin, and reported in 2 Brockenborough’s Rep. 96. It 
was there held that “an official bond given by an agent of 
fortifications, whose appointment was irregular, but whose 
office was established by law, though void as a statutary obli- 
gation, was valid as a contract to perform the duties apper- 
taining to the office of agent of fortifications, and was binding 
on his sureties. The judgment of nonsuit must be set aside, 
and a judgment rendered for the plaintiff. 


Per Cvrtam. Judgment reversed. 





ROBERT G. NIBLETT v. JAMES HERRING. 


Where there is an entire executory contract, and the plaintiff has performed 
a part of it, and without legal excuse, and against the consent of the defend- 
ant, refused to perform the rest, he cannot recover any thing for the part 
performed. 


Action of Assumsrr, tried before his Honor, Judge Ex.ts, 
at the Spring Term, 1857, of Bertie Superior Court. 

The suit was begun by a warrant before a justice of the 
peace, and brought up by appeal. The plaintiff declared, in 
several counts, for the services of a boy about fifteen years old : 
whom he had hired to the defendant for the year 1856, at the 
price of fifty dollars. The proof was that the boy served the de- 
fendant about seven months, and then left his employment. 
There was evidence tending to show that the boy was taken 
away from the defendant by the plaintitl, against the will of 
the former. 

The Court instructed the jury, that if the plaintiff took the 
boy away against the wishes of the defendant, that he was 
not entitled to recover any thing. Plaintitf excepted. 
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Verdict and judgment for the defendant, and appeal to this 
Court. 


TTeath, for plaintiff. 
Winston, Jr., for defendant. 


Nasu, C. J. The charge of his Honor is in strict confor- 
mity with repeated decisions of this Court, of the Courts of 
England, and of our sister States, where the question has been 
canvassed. .The principle is, that where there is an entire ex- 
ecutory contract, and the plaintiff has performed a part of it, 
and then wilfully refused, without legal excuse, and against 
the defendant’s consent, to perform the rest, he can recover 
nothing, either on the special or general assumpsit. 2nd vol. 
Smith’s Leading cases 13, in the note: Upon the principle 
that where the contract is special, an action for its breach 
must, in general, be brought on the special contract. While 
it is open and unperformed, no action can be sustained for 
work and labor done. Cutter v. Powell, 6 Term Rep. 320; 
Jennings v. Camp, 13 John. Rep. 94. 

The cases in this Court are Fesperman v. Parker, 10 Ire. 

tep. 474; Winstead v. Reid, Busb. Rep. 76, and White v. 
Brown, 2 Jones’ Rep. 403. The last two cases in particular, 
cover the whole ground. The former was brought by a car- 
penter against his employer for work and labor done upon a 
house at a stipulated price. Ile commenced the work, and, 
when it was half finished, abandoned it, without the consent 
of the defendant, the employer. The action was upon the 
common count for work and labor done. The decision was, 
that he could not recover. The latter was more analogous 
to this. The defendants had a contract upon the rail road, 
and hired from the plaintiff, for the time they should be en- 
gaged in the work, several slaves, at a stipulated price per 
month. Before the work was finished, the slaves were taken 
home by the plaintiff, without the consent of the defendant ; 
and the action was brought on the common count to recover 
for the time they had worked. Judgment was rendered 
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against the plaintiff. In our case, the contract is a special 
one for the hire of a boy, for one year, at an agreed price. 
Before the end of the year, the plaintiff took the boy home, 
as was alleged, against the wishes of the defendant. This 
point being controverted,,it was left to the jury to decide, his 
Iionor instructing them, that if the plaintiff did take away 
the boy, he could not recover. To this charge there can be 
no legal exception. 


Per Curiam. Judgment affirmed. 





STATE v. HARRIET, a slave. 


Under the 34th ch., section 36, and 107 ch., secs. 31, 32 and 34, of the Re- 
vised Code, the Superior Courts have not original jurisdiction of the offence 
of grand larceny committed by a slave. 





This was an rnpicrment for Granp Larceny, tried before 
his Honor; Judge Person, at the Spring Term, 1847, of Bla- 
den Superior Court. 

Upon motion by the defendant’s counsel, his Honor gave 
judgment to quash the indictment, on the ground that the 
Superior Court has no original jurisdiction of lareeny commit- 
ted by aslave. From which judgment the solicitor for the 
State appealed. 


Attorney General, for the State. 
Shepherd, Baker and White, for defendant. 


Nasu, C. J. The prisoner, aslave, stands indicted in the 
Superior Court of Bladen for grand larceny. On the trial 
below, the defendant’s counsel moved to quash the indict- 
ment for want of jurisdiction. The prosecution is founded: on 
the 107th chapter of the Revised Code. The motion to quash 
rests upon the construction of that chapter, and of the 26th 
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section of the,34th chapter. By the law, as it stood before 
the Act of 1856, (Rev. Code,) a single magistrate had exclu- 
sive jurisdiction of all misdemeanors, or offences contmitted 
by slaves, which are not declared by law to be capital, and 
which, in the opinion of the justice, before whom such offend- 
ing slave may be carried, shall appear of such a trivial char- 
acter as not to deserve greater punishment than a single mag- 
istrate can inflict. The County Courts were invested with 
original and exclusive jurisdiction over all offences commit- 
ted by a slave of a higher degree than such as are cognizable 
before a single magistrate, except in cases where the punish- 
ment may extend to life, and also felonies within the benefit 
of clergy. To the Superior Courts was given original and 
exclusive jurisdiction over all offences committed by a slave, 
the punishment whereof might extend to life, and clergi- 
able felonies; Rev. Stat., ch. 111, sec. 41, 42, 43. By that 
statute, the original cognizance of crimes and misdemeanors 
committed by slaves, were entrusted to three distinct tribu- 
nals—to the Superior Courts, where the crime affected life, 
and clergiable felonies—to the County Courts, petit, lar- 
ceny and the higher class of misdemeanors—and toa sin- 
gle justice of the peace, the most inferior class. The Revised 
Code has, as to most of these offences, reduced the orig- 
inal jurisdiction to two—the justices out of Court, and the 
Superior Courts. By the Revised Code, ch. 107, sec. 31, the 
Legislature describes, as well as the nature of the subject will 
admit, the offences of slaves of a minor grade, and the 32nd 
section gives toa single justice jurisdiction over all the of- 
fences so enumerated or described, and “all other misde- 
meanors done by slaves, mentioned in this chapter, the pre+ 
cribed punishment whereof is whipping.” The 34th section, 
then provides—‘ the Superior Court shall have exclusive 
original jurisdiction of all felonies and other offences commit- 
ted by slaves, which, by section 32, are not assigned for trial 
before a justice of the peace, &c.” 

All offences of slaves, then, which do not put their lives 
in jeopardy, are punishable by a single magistrate, ~The 
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crime for which the prisoner is indicted is, or was, grand lar- 
ceny. Between it and petit larceny the common law made 
a wide difference. The former was punishable with death, 
unless the prisoner was entitled to the benefit of clergy ; the 
latter being punished by whipping. Morally speaking, there 
is no difference ; each is equally forbidden by the great Law- 
giver. All that relates to the mode of securing society against 
the commission of such offences is of man’s invention, and 
may be varied as sound discretion may direct. This has been 
done in this State by the 26th section of the 34th chapter of 
the Revised Code. It provides—“all distinction between 
petit larceny and grand larceny, where the same hath now 
the benefit of clergy, is abolished, and the offence of felonious 
stealing, where no other punishment shall be specifically pre- 
scribed, shall be punished as petit larceny is.” We have 
seen that by the 32nd section of the 107th chapter, petit larceny 
is punishable by a single justice. The act of 1856 has not 
raised petit larceny to the grade of grand larceny, but has 
brought the latter down to that of the former. A change 
which the spirit of the timesdemanded. When aslave steals 
to an amount which, by the common .aw, would have consti- 
tuted grand larceny, the offence is cognizable before a single 
justice, and the Superior Court is ousted of its jurisdiction by 
the express terms of the Act. 


There is no error in the judgment below. 


Per Curiam. Judgment affirmed. 








JESSE C. JACOCKS v. NATHAN NEWBY. 


Under the 104th ch., sec. 33 and 35 of the Rev. Stat., a petitioner who has ac- 
quired a right, by order of the Court, to have a cart-way over the land of 
another, and who has afterwards obtained title to the servient'tenement, has a 
right to obstruct and discontinue such cart-way. 
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Action on the case for obstructing a cart-way, tried before 
his Honor, Judge Exxis, at the Spring Term, 1857, of Per- 
quimons Superior Court. 

It wasin evidence in the Court below, that the defendant was 
the owner of a tract of land in Perquimons County, over 
which passed a road or way, from a public highway to a farm 
owned by the plaintiff, over which he habitually passed in 
going to, and returning from his farm; that there was anoth- 
er way by which he could have gone to and from the said 
farm, to the same highway, but the same was five miles fur- 
ther than the road in question. It was also in evidence that 
the defendant obstructed the road in question so that the 
plaintiff could not pass over it. 

There was also evidence of the proceedings of the County 
Court of Perquimons, laying off a cart-way over the lands of 
one Carter and one Sutton, at the instance of one Blount, se 
as to enable him (Blount) to reach the public highway over 
these two tracts. Blount, for his own convenience, continued 
the road, thus ordered to be laid out, across his land, where it 
reached the land of the plaintiff, and was the road, as above 
mentioned, used by him. 

The two tracts of land owned by Sutton and Carter had 
been, subsequently to the laying off of the said cart-way, and 
before the obstruction complained of, conveyed to an ances- 
tor of the defendant, the owner of the Blount land, and thence 
all the said three tracts, (the Blount, the Sutton, and the Car- 
ter tracts,) became the property of the defendant. 

The obstructions complained of were on the Carter and 
Sutton, as well as the Blount portions of the defendant’s land. 
The plaintiff showed special damage by reason of the obstrue- 
tion of the said cart-way. 

The Court instructed the jury that the plaintiff, having 
shown special damage to himself, was entitled to recover, as 
the defendant had no right to stop up the cart-way ; that, un- 
der the statute, a cart-way, when once opened, is to be kept 
open, and all persons have a right to pass over it, as well as 
he upon whose petition it was established ; that it is not strict- 
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ly a private way, vesting exclusively in the petitioner, but 
that the public also have a right to use it, and it cannot be 
closed by authority of law, in the manner prescribed by stat- 
ute for discontinuing other roads; that the cart-way was not 
merged and lost to the public by the defendant’s purchasing 
the lands over which the cart-way was laid off. To this in- 
struction defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 


defendant. 


Heath and Pool, for plaintiff. 
No counsel appeared for defendant in this Court. 


Barrix, J. The facts of this case occurred before the Re- 
vised Code went into operation, and it depends upon the pro- 
per construction of the 33rd and 35th sections of the 104th 
chapter of the Revised Statutes. The former of these sections 
prescribes the manner in which a person, settled upon or cul- 
tivating land, may, under certain circumstances, have a cart 
or wagon-way laid out, and kept open over another’s land; 
and the latter declares, that when so laid out, it “shall be 
free for the passage of any person or persons to pass.” 

The counsel for the plaintiff contends that, when the cart, 
or wagon-way is opened under the provisions of this act, the 
public acquires such an interest in the use of it, that the land- 
owner, at whose instance it was laid out, cannot close it, even 
though he acquires, by purchase, or descent, the land over 
which it passes. Of this opinion was his Honor in the Court 
below ; but upon a full consderation of the object of the act, 
and the various provisions by which that object is sought to 
be accomplished, we feel ourselyes constrained to dissent from 
it. 

The, purpose which the Legislature had in view is obvious. 
It was to give to certain persons, settled upon, or cultivating, 
land, who had no convenient way to or from such land, ex- 
cept by passing over the lands of other persons, the means of 
travelling to and from market and other places with their 
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carts and wagons. It is manifest that this purpose would not 
be fally accomplished without giving to others, besides the 
owner of the dominant tenement, the right of passing over 
the cart, or wagon-way. He might wish to buy as well as 
sell, and to be visited as well as to visit, and he would often 
be put to serious inconvenience if other persons could not 
come to his land with their vehicles, without being guilty-of 
a trespass by passing over the servient tenement. Hence the 
necessity of the provision, that the cart, or wagon-way “shall 
be free for the passage of any person, or persons.” It was to 
the interest of the owner of the dominant tenement that it 
should be so, and we are bound to suppose that it was his ir- 
terest alone which the law-makers had mainly, if not altogeth- 
er, in view; because the way was to be opened, and kept 


open, at his sole expense ; his hands not even being, in conse- + 


quence thereof, exempted from working on the public roads. 

If, after the cart or wagon-way was thus opened, he should, 
by any means, acquire the title to the servient lands, his right 
to use the way, under the statute, would merge in his superior 
right of using his own land as he pleased. Such would un- 
doubtedly be the case if he had acquired the right of way by 
grant, or prescription, (3 Cruise Dig. Tit. Ways, sec. 24; - Whal- 
ley vy. Thompson, 1 Bos. and Pul. 371,) and we can see noth- 
ing in the policy of the statute to prevent the application of 
the same well-known principle to a right of way acquired un- 
der its provisions. If so, the right of the public, which was 
merely incidental to his, would be lost with it. And it is 
clearly proper that it should be so, else the public would have 
had, under the Revised Statutes, a more permanent. interest 
in a private cart-way, than they had in a public road. The 
latter might, by the first section of the Act, be altered or dis- 
continued, but there was no such provision for the former, 
though that is now remedied by the 38th section of the cor- 
responding (101st) chapter of the Revised Code. These con- 
siderations lead us to the conclusion that, where the defend- 
ant acquired the lands over which his cart or wagon-way pass- 
ed, the right to it was extinguished and gone, not only as to 
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him, but as to all other persons, and that, therefore, the plain+ 
tiff had no cause of action against him for obstructing it. “The 
judgment must be reversed, and a venire de novo awarded. 


Per Curiam. Judgment reversed. 








HARLAN & HOLLINGSWORTiL[ v. THOMAS C. SMITH. 


Where the fact is assumed that the property of the plaintiff came to the de- 
fendant’s possession, and was used by him, and no question is raised as to 
the nature and terms of the contract of purchase, a letter ordering the pro- 
perty to be sent was not necessary evidence, and it was not error. to pro- 
ceed without it. 


Action of assumpstr, tried before Person, J., at the Spring 
Term, 1857, of Bladen Superior Court. 

One Rothwell was examined as a witness for the plaintiffs, 
who swore that he was the agent of the defendant to buy the 
machinery, for the price of which this suit was brought, and 
that he wrote to the plaintiffs, who lived at Wilmington, Del- 
aware, ordering it. The machinery came, according to order, 
to Wilmington, North Carolina, and was delivered by the 
witness to the defendant in good order, accepted by him, and 
put on board of a boat and carried to his residence, up the 
Cape Fear River. This witness was a machinist, and proved 
the quality and value of the machinery. 

The defendant objected to any proof of the purchase by 
Rothwell, as agent, unless the letter which he wrote to the 
plaintiffs was produced. The objection was over-ruled, and 
defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


E.. G. Haywood and Baker, for plaintiff. 
Troy, for defendant. 
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Nasu, ©. J. This is a very plain case; so plain that it 
was not in the power of the ingenious counsel who argued it 
for the defendant, to cast any doubt upon it. The action is 
brought to recover the price of some machinery. The defend- 
ant employed a Mr. Rothwell to purchase for him the ma- 
chinery in question, who ordered it, by letter, from the plain- 
tiffs. The defendant’s counsel objected that the letter itself 
was the best evidence, and must be produced. The objection 
was over-ruled. We do not deem it necessary to examine the 
doctrine of the best evidence. But very certainly, the rule 
does not apply to this case. Currie v. Swindell, 7 Ire. Rep. 
361. It is distinctly set forth that the machinery arrived at 
Wilmington according to order, and was, by Mr. Rothwell, 
the agent of the defendant, received, and by him delivered, 
in good order, to the defendant, who took it to his plantation 
on the Cape Fear river. No special contract was made, and 
the money is sought, under the common count, for goods sold 
and delivered. Whether, therefore, the order was given by 
letter, or verbally, was a matter of no moment, and the pro- 
duction of the letter was unimportant. Suppose the plaintiffs 
had had the machinery lying upon the wharf at Wilmington, 
and the defendant had taken it into his possession, without the 
knowledge or consent of the owners, could not the latter have 
maintained an action of assumpsit for the value of the article ¢ 
The defendant has the property of the plaintiff in his posses- 
sion and use, and must pay,for it. We cannot conceive that, 
in affirming the judgment, we are in any measure weakening 
the valuable rule of evidence, that the best, the nature of the 
case admits of must be produced; or that we are opening the 
door for the fearful consequences so forcibly pictured before 
us. 

We see no error in the judgment of the Court below. 


Perr Curiam. Judgment affirmed. 
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Doe on the demise of DOCTOR F. MANN v. WILLIAM H. TAYLOR. 


Where the beginning call in a grant is for a stake, and all the rest of the de- 
scription is course and distance, the location of the land is impossible, on 
account of the vagueness of the description. 


Acrion of Eyecrment, tried before CatpwetL, Judge, at 
Spring Term, 1856, of Stanly Superior Court. 

The plaintiff adduced title to the land in question, from the 
sovereign, by a grant from Gabriel Johnston, Esq., one ef the 
provincial Governors, to Arthur Dobbs, and then introduced 
testimony to establish a possession of seven years, under color 
of title. 

The grant to Arthur Dobbs contained the following descrip- 
tion, viz: “A tract of land containing twelve thousand five 
hundred acres, being subdivided from tract No. 2, surveyed by 
Matthew Rowan, Esq., upon the branches of the great Pee Dee 
and Johnston Rivers, beginning at a stake, running thence 
north five hundred chains, thence west two hundred and fifty 
chains, thence south five hundred chains, and thence east two 
hundred and fifty chains to the first station, and bounded by 
the tract R. to the south and east, and T. to the west.” 

The counsel for the defendant moved the Court to instruct 
the jury that the Dobbs grant was void for uncertainty, and 
could not be located, which was declined by his Honor, for 
which the defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


No counsel appeared for the plaintiff in this Court. 
Moore and Bryan, for defendant. 


Pearson, J. The objection in regard to the location of the 
grant to Dobbs, is fatal to the plaintiffs claim, and it is un- 
necessary to advert to any of the other points made in the 
Court below. 

The grant has two descriptions: First, it is a grant of 
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12,500 acres, being a subdivision of tract No. 2, and 
it is bounded by tract R. on the south and east, and by the 
tract Ton the west. If the tracts R and T could be identi- 
fied, this description, under the rule zd certum est quod, cer- 
tum reddi potest, would be sufficient to make out a location of 
the tract in question, by aid of the fact, that it is a paralello- 
gram, which having three sides known, the fourth could be as- 
certained ; but no proofs were offered for the purpose of iden- 
tifying the tracts R and T. So this description may be put 
out of the case. 

The second description is in these words: “ Beginning at 
a stake, running thence north 500 chains, thence west 250 
chains, thence south 500 chains, thence east 250 chains, to 
the first station.” A stake is an imaginary point. There is 
no telling where it is. So, the grant has no beginning, this 
description being void on account of its vagueness ; J/assey 
v. Belisle, 2 Ire. Rep. 177. That was a stronger case than 
this ; for the “stake ” at the beginning, was in Gillespie’s line ; 
the next “stake ” was in Hay street; the third “stake” had 
no description, and the fourth “ stake ” was in Gillespie’s line. 
The Court say, “ according to this description, its location was 
impossible, because, in law, it covered no land.” “It isa 
settled rule of construction with us, that when stakes are men- 
tioned in a deed simply, or with no other description but that 
of course and distance, they are intended to designate imag- 
inary points. Every corner in this description is a stake or 
imaginary point ;” “ two are said to be in Gillespie’s line, and 
one in Hay street, but in what part of Gillespie’s line, or in 
what part of Hay street, the points are, can neither directly 
nor indirectly be discovered from this description.” 

In our case, the beginning is at a stake; in other words, at 
a point, and the other corners are points at the end of course 
and distance ; so we have points with no other description 
than that of course and distance, and the main point, or be- 
ginning has no other description whatever. There is error, 
and there must be a venire de novo. 


Per Curiam. Judgment reversed, 
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- JOHN L. ATKINS v. DANTEL McCORMICK. 


In a contest as to the right of administration, there are strictly no plaintiffs or 
defendants. All applicants are actors, and some may withdraw and others 
come in, at any time during the progress of the cause, even after an appeal 
from the County to the Superior Court. 

The next of kin of a deceased person, after the widow, have the right amongst 
them of administration on the estate of a deceased relative, but this right is 
not vested in one more than another, and the degree of propinquity does 
not give a legal priority. The Court should select from the class, the per- 
son best qualified to take care of the estate. 


Tue case was an application for letters of administration on 
the estate of Alexander Clark, dec’d., heard before Prrson, 

J., at the Spring Term, 1857, of Harnett Superior Court. 

At the September Term of the County Court of Harnett 
County, Daniel McCormick claimed the right of administer- 
ing, as the appointee of Catharine Clark, wife of Malcom 
Clark, she being a sister of the deceased. 

The deceased left no widow nor child or children, nor the 
descendants of such, and left no brother or sister, except Mrs. 
Clark. He left nephews and neices, the children of a deceas- 
ed sister, who were, and still are, in Scotland. 

At the same time, John McDougald was an applicant upon 
the claim of kindred to the deceased. 

Malcom Clark had joined in the appointment of McCor- 
mick, but it appeared that he was incompetent either to ad- 
minister the estate, or to join his wife in making such appoint- 
ment, though she herself was compeicut to make the appoint- 
ment. ; 

The County Court gave the administration to McDougald, 
from which order McCormick appealed to the Superior Court. 
In that Court, at Fall Term, 1856, McDougald withdrew from 
the contest, and John L. Atkins, who was in no wise related 
to the deceased, made application as the appointee of the next 
of kin in Scotland.. The Superior Court gave the administra- 
tion to Atkins, and McCormick appealed. 
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Haughton, McKay and Kelly, for plaintiff. 
Shepherd, for defendant. 


Nasu, C. J. This is a contest as to the administration on 
the estate of Alexander Clark, deceased. He resided, and 
died, in Harnett County, without issue, or a widow, and left a 
sister, the wife of Malcom Clark, living in that County, and 
nephews and nieces, residing in Scotland, the children of a 
deceased sister. In the County of Harnett, application was 
made by the present defendant for the administration, as the 
appointee of Malcom Clark and wife. John McDougald also 
applied in his own right, as a relative of the deceased. The 
Court granted the administration to MeDougald, and the pre- 
sent defendant appealed to the Superior Court. At the Term 
to which the appeal was returned, McDougald withdrew from 
the contest; McCormick again applied, as the appointee of 
Clark and wife, and the plaintiff intervened, as the appointee 
of the next of kin in Scotland. The Court appointed the 
plaintiff administrator, and the defendant appealed. 

Since the statute of distributions, it is of little importance to 
whom the administration of a deceased person’s estate is grant- 
ed, provided he is one of the classes designated in that Act, 
and is a fit person, and gives the necessary security as requir- 
ed by law; the object of the law being to have the estate 
taken care of. The Act of the Legislature upon the subject 
of granting letters of administration, must be familiar to every 
lawyer, and need not here be repeated in his verbis. It is sut- 
ficient to say, that it gives the administration to the widow or 
next of kin, or to the highest creditor when no one of the two 
previous classes apply. The contest here is between the next 
of kin who stand in equal degree to the deceased, but not 
in equal propinquity ; and when that is the case, it is a mat- 
ter of discretion in the Court whom to appoint. The next of 
kin have, individually, no absolute vested right; Stoker v. 
Kendall, Busb. Rep. 242. “Each of the contesting parties had 
a qualified right to the administration, as this right follows 
the right of property. Isay the parties, because the appli- 
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cants are the appointees of the respective parties, and derive 
their right to intervene, entirely through their appointments. 
1 Hagg. 342; Iredell’s Exr. 322. The County Court, in ap- 
2 ¢ pointing McDougald administrator, was exercising a discre- 
tionary power, from which no appeal would have laid, but 
for the express provision in the Act; Rev. Code, ch. 4, sec. 
2. The appeal was properly granted. In the Superior Court, 
McDongald withdrew, and the neices and nephews in Scotland 
intervened through their appointee, the present plaintiff. 

The parties were changed in the Superior Court. Does 
that work any difference in the progress of the cause, as to 
the power of the Superior Court to proceed? None whatever. 
In a contest like this, there are properly no plaintiffs; no de- 
fendants. All are actors; all occupy before the Court the 
id attitude of applicants. The Act of 1777 provides that, after 
the appeal is taken, the Superior Court shall have cognizance 
thereof, and shall grant letters of administration to the per- 
sons entitled to the same. Upon the appeal, the Superior 
Court acquired jurisdiction of the subject generally. The 
whole case was before it exactly as it, was in the County 
Conrt. Nor is the Court confined, in their selection of an 
administrator, to the persons who were parties on the record 
below, but is at liberty to select any other person coming 
within the Act of Assembly. Blunt v. Moore, 1 Dev. and 
Bat. Rep. 10. , 

We have not taken into consideration the question raised, 
as to Mrs. Clark’s power to appoint, her husband being alive, 
but incompetent to act. It is not necessary to do so, as the 
Superior Court did not grant letters to McCormick, her ap- 
pointee. 

We see no error in the judgment of the Court below. 


Per Curiam. Judgment affirmed. 
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JOHN A. TAYLOR v. THE WILMINGTON AND MANCHESTER 
RAIL ROAD COMPANY. 


The right of a ferryman to his toll, is by the common law, and every subtrac- § 
tion from his profits, by carrying his customers over the same stream, 
whether for pay or not, is an injury for which he may recover damages. 

The customers of a ferry are those wishing to go along the highway, of which 
the ferry constitutes a part, and whom he would be bound to transport on 
being called on by them, and not such as wish to travel from one of the 
ferry landings to a point out of the highway. 

The Act of Assembly, Revised Code, ch. 101, sec. 30, recognizes the com- 
mon law remedy, and further gives a penalty of two dollars for every trans- 
portation of passengers, &c., within ten miles of an established ferry, if 


done for pay. 
The object of the private Acts of Assembly in favor of William Dry, passed 


in 1764, and of Benjamin Smith, in 1784, was to effect a communication 
between the towns of Wilmington and Brunswick, by means of two ferries 
and a road over Eagle’s island, between them; and the customers to these 
ferries, would be only those designing to travel along this highway, or a 
part of it, and would not include one designing to pass from one of the fer- 
ry landings to a point on the island not in the highway. 


Action on the casr, tried before his Honor, Judge Person, 

at the Spring Term, 1857, of New-Hanover Superior Court. 
CasE AGREED. 

The plaintiffs declared against the defendants for violating 
his franchise by carrying persons over the north-east branch 
of the Cape Fear River, from the town of Wilmington to Ea- 
gle’s Island. This Island is in the said river, opposite Wil- 
mington, and is more than a mile across. The branch of the 
river next to Wilmington is called the Worth-Fast River, and 
that on the other side of the fSland, is called the Vorth- West 
River. The dividing line between the counties of New-Han- 
over and Brunswick is the middle of the Cape Fear River, 
and divides the island into two parts. The old town of Bruns- 
wick, which is now in ruins, stood on the western shore of 
the North West, opposite to Eagle’s Island. The plaintiff 
claimed the sole and exclusive right of carrying persons, «c., 
across the two rivers, and to charge separately for. ach ser- 
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vice, and admitted the obligation of keeping up the road be- 
tween them. This authority was conferred upon those whder 
whom he claimed, by various Acts of the General Assembly, 
and was continued by deeds of conveyance down to himself. 
The portions of the said Acts, material to this question, are 
as follows: 

“ An Act to encourage and empower William Dry to make 
a public road through the great island opposite to the borough 
of Wilmington. 

1. “ Whereas a road through the great island, opposite to 
the borough of Wilmington, will be very beneficial to travel- 
lers going to and from South Carolina, and to others going to 
the town of Brunswick, and up the North West River of Cape 
Fear, and the said Dry being anxious to make and finish the 
same, 

2. Be it enacted by the Governor, Council and Assembly, 
and by the authority of the same, that William Dry shall, 
within six months after the passing of this act, stake and lay 
off, or cause to be staked and laid off, a road through the said 
island, beginning at his land, on the said island, opposite to 
Market street, in the said borough, and running westardly 
the meosest and most convenient way across *the ‘North West 
river.’ . 

(Section 3rd prescribes the dimensions of the road, 
and provides for its completion within three years, under a 
penalty of two hundred pounds.) 

4. “ And to encourage fhe said William Dry to make and 
finish the said road, be a further enacted by the authority 
aforesaid, that, in consideration of the said Dry’s making and 
finishing the road as aforesaid, the ferries to he kept on both 
sides the North East River, opposite Market steeet, in the 
borough of Wilmington, and all perquisites and profits there- 
from are hereby vested in the said William Dry, his heirs 
and assigns forever; and the said William Dry, his heirs and. 
assigns, shall, and may hereafter receive for transporting pas- 
sengers, their horses and effects, over each of the said ferries, 


* the following rates, &c. >. * 8 
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7. And be it further enacted, that if any persons shall, for 
fee\or reward, contrary to theintent and meaning of this Act, 
transport, or carry any person, or persons, their horses, car- 
riages or effects, over either of the brances of the Cape Fear 
river, in order to his or their passing through or over the said 
island, such person or persons so offending, shall, for every 
offence, forfeit and pay the sum of twenty shillings, to be re- 
covered by warrant from any justice of the peacen * * 

Passed in the year 1764. Vide Martin’s Col. of private 
Acts, 45. 


“ An Act to encourage Benjamin Smith to repair and com- ‘ 


plete the bridges and causeways through the great island op- 
posite Wilmington. 

Whereas it appears that the encouragement formerly grant- 
ed to William Dry formaking a public road through the great 
island, opposite to the borough of Wilminglon, was totally 
inadequate for the purposes intended, and the inferior Court 
of Brunswick have unanimously raised the rates of ferriage 
to and from the beforementioned island, and recommended 
to the Legislature to grant unto the proprietor of said ferries 
such encouragement by law as may be necessary to finish 
very laborious undertaking, which will be attended with great 
public utility : 

“TI. Be it therefore enacted by the General Assembly, &e., 
that Benjamin Smith, his heirs, &c., shall, within three years, 
finish and complete a good and sufficient road through the 
island, (specifying the particulars of construction.) under the 
penalty of £500,” &c. 

“TII. And for the good en¢ouragement of the said Benja- 
min Smith to finish and complete the road, * »* be dt en- 
acted, &c., that in consideration thereof, he, the said Benja- 
min Smith, &c., shall, and may, receive for transportating 
passengers, &c., over the North West and North East rivers, 
the following rates, * * (specifying the rates,) and for go- 


ing over one of the said rivers, half the said fates. 4. 
filling »." 


“V. (Provides a penalty for the said Smith’s 
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keep the road and its appurtenances in repair, as overseers 
on public roads are bound.) — , 
“VI. And be it further enacted, &c., if any person or yer 
sons, shall, for fee or reward, contrary to the intent and méat 
ing of this Act, transport or carry any person, &c., over either 
of the Reteches of Cape Fear river, in order to his, or their, 
passing through, or over the said island, such person *, * 
shall, for each offence, forfeit aud pay the sum of five pounds.” 
Passed in 1784. Martin’s col. Private Acts, p. 140. 
»Mesne conveyances from Smith to W. W. Jones, and 
* from him to Cowan, from Cowan to plaintiff, from the plain- 





tiff to the defendants, from them to Shulken & Prigge, and 


from them back to plaintiff, are put in the case as evide 
but it is not deemed necessary to describe them further than 
to say, that the deed from the defendants to Shulken & Prigge 
contains exceptions and reservations, which the defendants 
contended protected them in the business done by them upon 
the river, which the plaintiff complains of; but as the deci- 
sion of the Court turns upon another point, it is not necessary 
to set forth the exceptions. 

It was admitted, in the case agreed, that the defendants are 
#n incorporated company. 

That the town of Wilmington, before 1847, did not extend 
across the river, (the North East,) but since that time, has 
Ween so extended as to include all that part of the island be- 


longing to New-Hanover County, within its limits. Within | 


which part of the said island are situated the plaintiff's depot, 
workshops, offices, warehouses, wharfs, &c., a little above the 
ferry landing ; and that here is the terminus (east) -of their 
rail road. 
It is admitted in the case agreed, that, for more than fifty 
years past, warehouses and wharts have existed on the eastern 
yside of Eagle’s island, within that portion of it now included 
in the corporate limitsof Wilmington, and for more than forty 
years steam mills have been in use within the same limits, 
the ovghers of which warchouses, wharfs and mills, have kept 
their,oWwn boats, atid.carried over the river from Wilmington 
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to their places of business, their servants, employees, and all 
persons who desired to visit their places, on business or gthex- 
wise, without any claim on the part of the proprietors af; these 
ferries, for damages, or for any penalty, or forfeiture, ; 

It is agreed that the railroad of the defendants, had. heen 
completed across the North West river, and acrosg the island, 
to their depot, situated as above stated, on the Ist. of January, 
1857, and that since that time, and before the. ecommence- 
ment of this suit, the defendants, by’ means ofa, boat, did 
transport across the said North East river many persons, of 
whom some were their officers, agents, and appointees, pass- 
ing the said river on the besinese. of the defendants, QT their 
own business, others were persons having business to transact 
with the officers and agents of the defendants, and others that 
had no business with the company or their agents,, but passed 
over under that pretence; others were persons; that: came to 
attend to the reception of their goods, &¢.,, and. to phip . the 
same from the defendants’ wharfs on the island ‘but mone « of 
the persons were so transported with a view that they w ere 
to use the plaintiff’s road, or to pass through t the island. x 

It was agreed that if, upon the foregoing facts, the: Court 
should be of opinion w ith the plaintiff, a judgment . should, be 
rendered for him, and an enquiry of damages. be aw arded, as 
upon a judgment of nil dicit ; but if the Court should be of 
contrary opinion, a judgment of nonsuit, should be. enter ed. 

U pon consideration of the case agr eel, his Honor, being of 
opinion against the plaintiff, ordered. @ nongnit, from, which 
he appealed. ae 
Badger, for plaintiff. 

Moore and W. A. Wright, for defendants. 


Pearson, J. What are the rights of the plaintiff. a as. the 
owner of a public ferry, without reference to. the exception i in 
the deed of the defendant? He may recover damages , from 
any one who, without legal authority » -Phegts a: ferry. across 
the water between the same Pop or £0, near as, to, _ draw, off 
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his custom. This is a right at common law, and is put on 
the ground that, as he is bound to keep up the ferry, he is en- 
titled to such profits as may accrue therefrom in considera- 
tion, and as a compensation, for his liability. Consequently 
any subtraction from the profits is wrongful, and is an injury 
to him. Herein the case of a ferry differs from setting up a 
trade, or school, near another; the tradesman or school-mas- 
ter is not bound to keep it up. 3 Black. Com. 219. His 
right of action is not confined to one who erects a ferry ; it is 
extended, upon the same principle, to any one who, for pay, 
transports a person, or his effects, across the water between 
the same points, or so near as to draw off his custom. The 
same principle extends to any one who thus transports with- 
out pay ; for the gist of the action is the drawing off his cus- 
tom, and thereby subtracting from profits to which he is en- 
titled. The injury to him is the same, whether the wrongful 
act be done for pay, or without pay. Blesset v. Hart, Willes’ 
Rep. 508; Tripp v. Frank, 4 Term Rep. 666. The impor- 
tant question, that upon which our case turns, is discussed in 
the latter case. The opinion is expressed that the persons 
must be those who wish to go along the road of which the 
ferry makes a part, so that the act of the defendant in trans- 
porting them a little above or below the ferry, is a fraud in 
evasion of the plaintiff's rights, and it is decided that the ac- 
tion would not lie on that case, “ because the persons trans- 
ported were substantially, and not colorably, carried over to 
a different place.” The plaintiff's ferry was from Kingston to 
Barton ; the defendant carried the persons from Kingston to 
Larrow, two miles to the east of the former place. The per- 
sons did not wish to go to Barton, and the plaintiff was not 
bound to carry them to Barrow. The Court say “his right 
is commensurate with his duty;” as he was not bound to carry 
them to Barrow, he can not complain of the defendant for 
doing so. It would be unreasonable to require them to sub- 
mit to the inconvenience of being carried first to Barton, and 
thence making their way to Barrow. So, the plaintiff’s eus- 
tomers are really those who wish to go from Kingston to Barton. 
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In the assertion of this right, many difficulties were present- 
ed: What distance was so near to a ferry as to draw off its 
custom? Who were customers? What damages was the 
plaintiff entitled to?—the toll which the plaintiff would oth- 
erwise have received ?—r such toll, minus the cost of trans- 
portation? Were these matters to depend on the leaning and 
feeling of each particular jury? To remove these difficulties, 
the Act of 1764 (Rev. Code, ch. 101, sec. 30,) provides, that 
if any person shall, without authority, keep a ferry, or trans- 
port, for pay, any person, or his effects, across a river or wa- 
ter, within ten miles of a public ferry, he shall pay a penalty 
ot two dollars for each offence, to be recovered by the nearest 
ferryman, &c. This statute recognises the common law right 
against a person who erects a ferry without authority, or 
transports a person, or his effects, for pay. The remedy is 
cumulative ; it fixes the distance at ten miles; the damages at 
two dollars; and extends the statute remedy to all persons 
transporting for pay, without reference to their being cus- 
tomers. 

It was thought by some that the statute, by inference, de- 
nied the common law right against a person who transported 
any person without pay. The point was made by the case of 
Long v. Beard, 3 Murph. Rep. 57. It is there held that the 
statute is cumulative in regard to the remedy, and left the 
common law rights of ferrymen untouched ; and it was deci- 
ded that the plaintiff had a right of action against the defend- 
ant for erecting a free ferry within one mile of his ferry, and 
opening a road on both sides of the river leading to, and from 
the road of which his ferry made a part, to wit, from Salisbury 
on one side, to Thompson’s tavern on the other, and thence to 
Salem and Danville, whereby the plaintifi’s custom was drawn 
off, and his profits diminished, by inducing horsemen, and 
other travellers, and wagons, and other carriages, passing and 
repassing from Salisbury to Thompson’s tavern, to go by the 
tree ferry. The decision is put upon the ground that all horse- 
men, and other travellers, wagons, &c., passing and repass- 
ing between the termini of the road, are customers ; so that, 
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if such customers are drawn off, the distance of the new ferry 
from the old one is not material, and it only becomes so in 
reference to thé question, is it so near as to draw off custom 
to which the old ferry is entitled ? , 

The principle of that case extends to one who transports 
a person, or his effects, without pay, provided custom to which 
the plaintiff is entitled is substracted ; but such facts must be 
alleged and proven, as show that the person transported was 
one who would, otherwise, have passed over the road of which 
the plaintiff’s ferry makes a part; in other words, that the 
termint of the plaintiff’s ferry were between the points of 
such person’s departure and destination—were in his route, and 
would have been passed by him, but for the defendant’s 
wrongful interference. Hatt, J., calls attention to the fact, 
that every man who crosses a river at a point near a ferry, is 
not a customer of the ferry, “otherwise no person could set 
his neighbor across in a private boat.” 

When it is recollected that the statute forbids the trans- 
portation of persons who are not customers, as well as those 
who are, it is easily seen why it is restricted to a transporting 


Jor pay. Wad it extended to a transportation without pay of 


persons other than customers, it would have worked a grievous 
evil by interrupting neighborhood intercourse, and it was sup- 
posed that cases of gratuitous transportation of customers would 
rarely occur, and if it did, the common law remedy would 
correct it. 

Our case then, is narrowed to this—were the persons who 
were transported by the defendant, from Wilmington to the 
depot on the island, customers of the plaintiff’s ferry? The 
termini of his ferry must be fixed by reference to the charters, 
and the purpose for which they were granted. 

Eagle’s island lies between Wilmington and the old town 
of Brunswick. It is some mile and a half in extent—low and 
marshy—fit for rice fields, and not passable by carriages, or 
horses. The purpose of granting the charter to Dry, in 1764, 
and continuing it to Smith, who had succeeded to his rights, 
in 1784, as is set out in the two acts or charters, was to get a 
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road made across the island, so as to effect a communication 
between the towns of Wilmington and Brunswick. The road 
and the two ferries make one public highway from the one 
town to the other; the obligation to repair the road is the 
same as to keep up the ferries; but it was expedient to sub- 
divide the toll, and allow it to be taken for passing either fer- 
ry; in the same way as toll gates are erected at convenient 
distances on a plank road, or turnpike, because persons might 
wish to cross the river at Wilmington, go over the road to the 
river opposite to Brunswick, and then go up the river without 
crossing it, or to cross from Brunswick, go over the road to 
the landing opposite Wilmington, and then go up the river, 
or leave their horses and vehicles at the landing, and cross 
over to Wilmington as foot passengers; and a penalty of 
twenty shillings is imposed for transporting, for pay, any per- 
son, &c., over either of the branches of the Cape Fear river, 
in order to his passing through the island. If we consider 
each ferry asa separate establishment, each still retains its 
connection with, and reference to, the road, and the termcnz 
of the ferry under consideration, are the town of Wilmington 
and “ a point opposite Market street,” where the road leads off. 
This is the plaintiff's landing—the place to which he is bound 
to carry persons, &c., and his customers are all persons who 
wish to cross from Wilmington to that place; these he is 
bound to serve ; but suppose a person wishes to go to a steam 
saw-mill on the island, half a mile from this’ point; the plain- 
tiff is not bound to carry him there ; “ his rights are commen- 
surate with his duties,” therefore, this person is not one ot 
his customers. It would be ill service to take him to the 
landing place of the plaintiff, and leave him to get to the mill 
through the marsh, or hire a boat to take him up! 

The defendants’ depot is on the island, some little distance 
from the road,and “ the landing place ” of the plaintiff. The 
persons transported by the defendants from Wilmington to 
the island, did not wish to cross over the island, or to use the 
road, or to go to the plaintiff’s landing ; they wished to go to 
the defendants’ depot ; but for it, they had no business, or de- 
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sire to go to the island, and their going was without reference 
to the plaintiff’s ferry, or the road; so they were not his cus- 
tomers. 

It is unnecessary to consider the fact that, for fifty years— 
ever since the island has been used for rice-fields, or other 
purposes—every person has been crossing over the river from 
Wilmington to the place on the island where his business 
called him, without objection on tlie part of the plaintiff, or 
those under whom he claims: we have seen they have a per- 
fect right to do so; they were not his customers. So the 
learning about “ prescription ” and “ dedication ” has no bear- 
ing. It is also unnecessary to consider the effect of the ex- 
ception in the deed of the defendants. For, as the plaintiff 
has no cause of action without reference to the exception, that 
cannot give him one. 


Perr Curiam. Judgment aftirmed. 





Doe on dem of ARNOLD WATKINS v. The heirs of CELIA EASLEY. 


The heirs-at-law of a deceased defendant cannot, against the will of the 
plaintiff's lessor, make themselves a party to an action of ejectment, so as 
to prevent the suit from abating. 


At the Spring Term, 1857, of Stanly Superior Court, a mo- 
tion was made before Person, Judge, by the heirs-at-law of 
Celia Easley, whose death had been suggested upun the re- 
cord, to be permitted to*make themselves parties defendant 
in lien of their deceased mother, and a proper bond for that 
purpose was filed by them in the oftice of the Court. 

The motion was opposed by the lessor of the plaintiff, and 
refused by the Court, from which judgment the said persons, 
the heirs of Celia Easley, appealed to this Court. 


No counsel appeared for the plaintiff in this Court. 
Bryan, tor defendants. 
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Barrie, J. The question presented in this case depends 
upon the proper construction of the 5th section of the 1st 
chapter of the Revised Code. This enactment was originally 
made in 1799, and was intended to prevent the abatement of 
an action of ejectment by the death of the defendant therein. 
The mischief at common law was, that upon the death of the 
defendant, the suit abated, in consequence of which the plain- 
tiff’s lessor had to pay his own costs, and commence a new 
suit against the heirs, or devisees. To prevent this, the Act 
authorised the lessor to revive the suit by serving on the heirs- 
at-law, or devisees, of the deceased defendant, or the guardian, 
within two terms after the death of the defendant, “a copy 
of the declaration filed in the said action,” &c. This was in- 
tended for the benefit of the lessor, and though we have no 
doubt he might permit the heirs, or devisees to come in vol- 
untarily, and be made parties, yet we cannot discover any- 
thing, either in the policy, or terms of the Act, which gives 
them the right to come in, and be made parties against his 
will. Ile may prefer to suffer the action to abate, in order to 
avoid the risk of having all the costs to pay in the event of a 
decision against him. If he choose to abandon his suit upon 
an abatement, because he may thereby avoid the payment of 
other costs than his own, we do not see that the Act in ques- 
tion givés to the heirs, or devisees, of the deceased defendant, 
any right to prevent it. 

We have examined the eases referred to by the defendant's 
eounsel, and we cannot find anything in opposition to these 
views. 


Per Curiam. Judgment aftirmed. 





PETERS P, SPENCER, administrator, v. DAVID CARTER. 


The notice given to a guarantor that he is looked to for the debt guarantied, 
must be positive and unconditional. 
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Action of Assumpstr, tried before his Honor, Judge Barry, 
at the Spring Term, 1857, of Hyde Superior Court. 

This was an action brought against the defendant, as the 
guarantor of a note made payable to him by one Jesse E. 
Williams, which was passed by him to the plaintiff’s intes- 
tate, and guarantied to the said intestate. The defense, among 
other things, was that the defendant had no such notice of 
the default of Williams, as would make him liable. On this 
point, the ‘plaintiff introduced Mr. Beckwith, who testified 
that Jesse E. Williams died intestate, about the 20th of Feb- 
ruary, 1853; that he was the attorney of the plaintiff’s intes- 
tate, and was employed by him to collect the note from Wil- 
liams ; that plaintiff’s intestate died in August, 1853, and he 
was also the legal adviser of the plaintiff, as administrator ; 
that, at the Spring Term, 1853, of the Court of Equity of 
Hyde County, a bill was filed by one Chapman, claiming to 
be a copartner in trade with the said Williams; that, in No- 
vember, 1853, while this suit in Equity was pending, in a 
conversation with defendant in relation to it, witness told the 
defendant that, if Chapman prevailed in that suit, the assets 
in the hands of Williams’ administrator would be exhausted, 
and that he, the defendant, would be looked to on his con- 
tract of guaranty ; but in the event that Williams’ adminis- 
trator prevailed, that estate would be suflicient to pay the 
note, and he would not be looked to. 

Ilis Honor being of opinion with the defendant on the 
question of notice, nonsuited the plaintiff, who appealed to 
this Court. 


No counsel appeared for plaintiff in this Court. 
Donnell, for defendant. 


Nasu, C. J. The defense is put upon two grounds. The 
first is that no notice was given by the plaintiff to the defend- 
ant of the failure of his principle to pay the debt which he 
had guarantied. The second, that the delay in the demand 
had discharged his liability. It is unnecessary to consider 
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the second ground of defense, as our opinion is put upon,the 
first. . ’ 

A guaranty is a promise to answer the payment of some 
debt, or the performance of some duty by another, who is 
himself first liable. To fix the guarantor, and to entitle the 
plaintiff to sustain his action, he must make a demand upon the 
principal, and upon his refusal or neglect, give the defendant 
notice, within reasonable time, of the fact, and that he is held 
liable. Notice is, in law, a part of the agreement, and before 
it is given, the debt does not arise. It must be averred in the 
declaration and proved. Parsons on Contracts, 514; Grice 
v. Licks, 3 Dev. 62. 

As to the notice here, what is the evidence? Mr. Beck- 
with, the legal adviser of the plaintiff, told the defendant that 
a bill in Equity had been brought by one Chapman against 
the administrator of Williams, claiming to have been a part- 
ner with him, and that if Chapman obtained a decree in his 
favor, the assets in the plaintiff’s hands would be exhausted, 
and he, the defendant, weuld be looked to upon his guaranty ; 
but in the event that Williams’ administrator prevailed in the 
suit, then the note would be paid by the administrator. This 
certainly was not notice, in contemplation of law, to the de- 
fendant that he was looMd to. On the contrary, he is told 
that, if the suit by Chapman went in favor of the estate of 
Williams, there would be assets to pay the debt, and if it went 
against Williams, there would not be; and in that event Ae 
would be looked to. This was during the pendency of the suit 
in Equity, and no notice, as far as the case diseloses the fact, 
was ever given to the defendant, of its issue. The notice to 
which the guarantor is entitled, to sustain an action against 
him on the guaranty, must be positive that he is lcoked to, 
and held liable on his guaranty. His Honor was of opinion 
that there was no legal notice proved. In this there was no 
error. 


Per Curram. Judgment affirmed. 
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STATE v. J. B. STANLY, et al. 


Where a party has been tried in the County Court upon an indictment for an 
affray, he cannot be again tried for the same act in the Superior Court up- 
on a bill for assault and battery. 


Tuts was an indictment for aAssavcL_T and BAtrery, tried be- 
fore His Honor, Judge Prrson, at the Spring Term, 1857, of 
Columbus Superior Court. , 

The defendant pleaded not guilty, and former conviction. 

Francis M. Buie swore that he met with the defendants 
in Whitesville, (eleven in number) and went with them about 
two miles up the public road leading towards Bladen County ; 
that they there blindfolded, stripped, and whipped him se- 
verely with switches, cutting the skin, and causing the blood 
to flow freely. 

_ Mr, Smith swore that he saw Buie next day, and that his 
back was badly lacerated, and the splinters from the switches 
were then sticking in the flesh. 

The defendant offered in evidence the sranscript of a record 
of the County Court of Columbus, which showed that the de- 
fendants had been indicted in thay Court, and convicted for 
an affray. The bill in that Court charged that the defendants, 
with Marion Buie, “being unlawfully assembled together, 
and arrayed in a war-like manner, then and there in a certain 
public place and highway there situate, unlawfully, and to 
the great terror and disturbance of divers citizens, then and 
there being, did make an affray against the peace, &c.” 

The grand jury found a true bill as to all but Buie. The 
defendants pleaded guilty to the bill of indictment. 

In the County Court there was no evidence before the Court 
when they pronounced the judgment. The chairman stated 
that the defendants had submitted for violating the law, and 
tined them five dollars each. 

The county attorney swore that the indictment was founded 
on the same transaction for which the defendants were here 
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indicted, but that no witnesses were examined before the 
County Court. : 

The Court charged the jury “that to sustain the plea of 
former conviction, the evidence in, the Superior Court must 
be such as would have been sufficient to convict the defend- 
ant upon the indictment in the County Court. -They were 
indicted here for an assault and battery upon Buie; in the 
County Court the indictment was for an afiray by them and 
Buie, but omitted to charge that they assaulted and beat each 
other, and that the evidence now before this Court would not 
have been sufficient to convict the defendants upon that in- 
dictment, and, therefore, that they had failed to make good 
their plea of former conviction.” Defendants excepted to the 
charge. 

Verdict and judgment for the State, and appeal by the de- 
fendants. 


Attorney General, for State. 
EL. G. Haywood, for defendants. 


Barriv, J. The plea of autrefois convict, like that of au- 
trefois acquit, is founded upon the principle, that no man 
shall be placed in peril of legal penalties more than once, up- 
on the same accusation; 1 Chit. Crim. Law, 452, 462. To 
entitle the defendant to either of these pleas, it is necessary 
that the offence charged be the same, and that the former in- 
dictment, as well as the conviction, or acquittal, be sufficient. 
In the case of a former acquittal, the test of identity is, that 
the testimony given upon the latter indictment would have 
supported the first indictment. The rules in relation to a for- 
mer conviction are generally thessame ; but, as has been well 
contended by the counsel for the defendants, there must neces- 
sarily be an exception in favor of the plea of autrefots convict, 
in order to sustain the principle upon which both pleas are 
founded. Thus it has been settled, that if one be indicted for 
burglary in breaking a dwelling house, and stealing goods 
therefrom, and be acquitted of the charge, he cannot plead ° 
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such acquittal in bar of an indictment for burglary in break- 
ing the dwelling house with intent to steal ; 1 Russ. on Crim., 
page 830, (of the 6th Am. Ed.) The reason is, that proof un- 
der the latter indictment of the breaking with intent to steal, 
would not have supported the charge in the former, of break- 
ing and actual stealing. But if the defendant had been con- 
victed upon the first indictment and pardoned, we presume 
he hardly would have been convieted a second time upon 
another indictment for a breaking with intent to steal. The 
latter is included in the former, and to permit such a convic- 
tion would be placing the accused “in peril of legal penalties 
more than once upon the same accusation.” This principle 
is directly applicable to the present case. The first indict- 
ment (which was in a Court having concurrent jurisdiction of 
the subject with the Superior Court) was for an affray. This 
charge necessarily included that of the assault and battery, 
for which the second indictment was found. “ An affray (say 
the Court in the State v. Allen, 4 Hawks Rep. 356) is the 
fighting of two or more persons in a public place, to the ter- 
ror of the citizens. The very definition, therefore, includes 
an assault and battery, and if it were proved to the jury that 
two men fought together, in a private place, and under such 
circumstances as that it could not be a terror to the people, 
we think there is no doubt that they might be acquitted of 
the affray, and convicted of the assault and battery.” See 
also State v. Woody, 2 Jones’ Rep. 335; Arch. Crim. Pl. 451; 
1 Hawk. PI.Cr. ch. 63, see.1. Now it is manifest, that if the 
parties can be convicted and punished for the affray, and at- 
terwards be indicted, convicted and punished for the assault 
and battery, they will be twice punished for the same offence. 
If they had been acquittedof the charge for an affray, upon 
the ground that the fighting was in private, no notice being 
taken in the verdict of the assault and battery, we can at once 
see that there would be no injustice in permitting them to be 
indicted and punished for the offence of mutually assaulting 
and beating each other. But we do not decide whether the 
plea of autrefors acquit would be a good bar in such a case, 
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as it seems that an acquittal for murder may be pleaded in 
bar of an indictment for manslaughter; 1 Chit. Crim. Law, 
455. We are clearly of opinion, however, for the reasons 
above stated, that autrefois convict is a good plea in bar of 
the indictment for the assault and battery. In making this 
decision we are upholding a great conservative principle in 
favor of the liberty of the citizen, though, in the instance be- 
fore us, its application will save from adequate punishment 
a gross and outrageous violation of the law. In the County 
Court there were no witnesses examined to show the aggra- 
vated circumstances of the offence, and the chairman, after 
stating simply that “the defendants had submitted for violat- 
ing the law,” pronounced the judgment of the Court that, they 
be fined five dollars each; while in the Superior Court, when 
all the facts were proved, the presiding J udge deemed ita 
fit case for the imposition of a fine of fifty dollars each, upon 
a majority of the offenders, and twenty dollars each upon the 
others. There must be a venire de novo. 


~ Per Cvriam. Judgment reversed. 








WHITE & JOYNER to the use of WILLIS JOYNER v. 8. B. POOL. 


A cabinet-maker agreed with a merchant to make an article of furniture and 
deliver it to the latter in payment of a debt which he owed the merchant. 
After the article was begun, the mechanic went into co-partnership with 
another, and the two finished and delivered it. Held, that this new firm 
had no right to make a new charge and recover for the price of the proper- 
ty, but that it was subject to the terms of the original special contract. 


Assumpstt, tried before Extis, J., at the Spring Term, 1857, 
of Hertford Superior Court. 

The plaintiffs proved on the trial that they were co-partners 
in the business of cabinet-making, and jointly owned all the 
stock in trade, including the bureau in question, which they 
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had made. That this bureau was delivered to the defendant, 
and was worth thirty-six dollars. The action was brought for 
the price of the piece of furniture. 

The defendant proposed to prove, as a defence to the action, 
that before the formation of the co-partnership above men- 
tioned, the plaintiff White was indebted to the firm of 8S. B. 
Pool & Co., in a sum greater than the value of the bureau 
above stated, that the defendant Pool was the active and 
managing partner of the firm, and that he contracted with 
White, still before his partnership with Joyner, that the said 
White should make and deliver to him a bureau, at the price 
of thirty dollars, which was to be taken in discharge, pro tanto, 
of the debt which he owed Pool & Co.; that White com- 
menced making the article contracted for, but before he fin-’ 
ished it Joyner became his partner, and it was completed by 
them jointly, and delivered to the defendant as above stated. 
This evidence was objected to by the plaintiffs and rejected 
by the Court. Defendant excepted. | 

Verdict and judgment for plaintiffs, and appeal by the de- 
fendant. 


B. F. Moore, for plaintiffs. 
Winston, Jr., for defendant. 


Barrir, J. The testimony offered by the defendant was, 
we think, admissible under the general issue, non assumpsit, 
to prove that he had never promised in manner and form as 
set forth in the plaintiffs’ declaration. Its purpose was to 
show that the defendant had made a special contract for the 
bureau with one, only, of the plaintiffs ; and surely he had no 
right to vary that contract without the consent of the defend- 
ant; especially when such variance was to have the effect of 
defeating the main object which he had in view in making 
it. If the defendant had paid for the article of furniture at 
the time when he ordered it from the plaintiff White, the in- 
justice of permitting the latter to compel a second payment by 
taking in a partner, would have been obvious, and yet there 
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is no difference in principle between that case and the present. 
Here White owed the defendant, and it was to secure the debt 
that he agreed to take the bureau. That purpose the law will 
not permit to be defeated by the debtor’s taking into partner- 
ship another person with whom the defendant had never had 
any communication. 

The case of Norment v. Johnston, 10 Ire. Rep. 89, which is 
the only authority referred to and relied upon by the counsel 
for the plaintiffs, does not, in our estimation, aid their case. 
The principle therein decided was, that one partner could not, 
by a contract with another person, charge what was shown 
to be his individual debt to that person, upon the firm, with- 
out the consent of the other members of the firm. Surely 
that does not prove that an individual party to a contract can 
convert that contract into one with a firm, without the con- 
sent, and to the prejudice, of the other party. 

Our conclusion is, that the testimony proposed, if true, was 
a complete defence against the action, and consequently, the 
Court erred in rejecting it. There must be a venire de novo. 


Per Curtam. Judgment reversed. 





HENRY BARTLETT v. EDMUND SIMMONS. 


The acts of going yearly, for a few weeks at a time, to get rails and other i< 
timber off of land, though only valuable for timber, do not amount to such - 
an exercise of ownership as will ripen a defective title, or give an action of 

* trespass quare clausum fregit. 


Tuts was an action of tresspass guare clausum fregit, tried 
before Exuis, J., at the Spring Term, 1857, of Camden Supe- 
rior Court. 

The plaintiff traced his title from one James Bray, who 
was in the habit, more than forty years ago, of going yearly, 
for a few weeks ata time, upon the land, and getting rails 
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and other timber ; that in some years he would go more than 
once ; that he also would go upon the land as often as they were 
cut, and take off timber and rails.. This was continued until 
the year 1828, when he sold by metes and bounds to Ziba 
Forbes, who continued the same practice of going yearly and 
getting timber as above stated, until 1834, when he sold to 
one William Bartlett, by metes and bounds, who continued 
the same acts as above stated, until his death, in 1852. The 
plaintiff is his son and heir-at-law. 

The land in question is swamp, and not susceptible of cul- 
tivation. It is only valuable for the purposes of getting tim- 
ber. It is disconnected with any other ae owned by the 
above named persons. 

There was no other evidence of title in the plaintiff. 

The Court was of opinion that, upon this state of. facts, the 
plaintiff was not entitled to recover. 

The plaintiff submitted to a nonsuit and appealed. 


Jordan, for plaintiff. 
No counsel appeared in this Court for the defendant. 


Pearson, J. The acts of the plaintiff, and those under 
whom he claims, in getting rails off of the land from year to 
year, were separate and unconnected trespasses, and do not 
amount to the exercise of such ownership as will ripen a title, 
or give the right to maintain an action of trespass, q. c. f. 
The doctrine on this subject is discussed, and all the cases 
collated in Loftin v. Gvbb, 1 Jones’ Rep. 406. There is no 
error. 


Per Curiam. Judgment affirmed. 
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CHARLES MALLOY, ef al. :propounders v, MATTHEW McNAIR, 
et al., eaveators. 


A provision in a will that a certain female slave “ will be set free, if she be- 
haves herself as a good character should do—to be under the care of my 
daughter J. and her daughters,” conveys no interest, either legal or equita- 
ble, to the daughters of J. 

Where a script was attested by three witnesses, one’of whom was incompe- 
tent on account of a pecuniary legacy, and afterwards a legacy was trans- 
ferred from one legatee to another, by erasing the bequest in one part of 
the instrument and interlining it inanother, as to which acts one of the compe- 
tent witnesses to the first execution, and the one taking the legacy, again 
attested it, the alteration in no wise affecting his legacy, held, that the 
script, in its altered condition, was duly attested. 


Tuts was an issue devisavit vel non, tried before Person, 
J., at the Spring Term, 1857, of Richmond Superior Court. 

The script propounded as the last will of Niel McNair, is 
(materially) as follows : 

“1st. I give to my daughter Miriam Smith, a-traet of land 
on which she and her children now live, called the fork tract, 
&e., (with certain contingent limitations of the same.) I also 
give and bequeath to my said daughter, a servant by the name 
of Naney and her three children, to her, and to the heirs of 
her body for ever. 

“9nd. I give and bequeath to my daughter Sarah Gibson, a 
boy named Philip, (with limitations over.) 

“3rd. I give to the children of my daughter Anne Eliza 
Chance, dec’d., a servant named Lizzy, and a boy named 
IIenry.* 

4th. I give and bequeath to my grandson, Niel A. McNair, 
one hundred dollars, as he needs it. 

5th. I give and bequeath to my son, John C. McNair, five 
hundred dollars, to be given him by my daughter Jane Mc- 
Nair, out of any monies on hand, or due to me at my death. 

6th. I give and bequeath to my son Matthew McNair, a 
servant named Peggy, and her offspring. The other proper- 

4 
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ty I gave my son Matthew W. was conveyed by me to him, 
by deed and bill of sale. is 

7th. I give and bequeath to my daughter Catharine Me- 
Nair, a servant named Emily, &e. | 

8th. I give and bequeath to my daughter Jane McNair, all 
my lands on both sides of gum swamp, including the man- 
sion house and premises on which I now live, * * * * 
together with the following servants, to wit: “ Vaney and her 
offspring,” Suckey, Jim, Statira and offspring, Charles, Caro- 
line, Eliza and her son Milton; Eliza’s other child, Minerva, 
will be set free, if she behaves herself as a person of good 
character should do, to be under the care of my daughter 
Jane and her daughters, to be taught to read the new testa- 
ment. Also I give to my daughter Jane, Celia and her off- 
spring, Charles, a blacksmith. I also give and bequeath to 
my said daughter Jane, the land I own on Bridge creek. * 
Also my negro woman Ilannah, to remain with my said 
daughter. Also I give and bequeath to my daughter Jane, 
all ny blacksmith tools, farming implements, wagon and gear, 
two carriages and harness, all my horses of every description, 
all my cattle, hogs, poultry; ail my household and kitchen 
furniture, cotton-gin, press, and all my other property of which 
I may die seized and possessed, not otherwise specially de- 
vised.” Dated Ist of December, 1855. Signed by the tes- 
tator, and witnessed as follows: “ Signed, sealed, pronounced 
and declared, by the testator, Niel McNair, as his last, will 
and testament, in the presence of us, who, in the presence of 
the said testator, have subscribed as witnesses. Test, D. Me- 
Laurin; Test, Miriam A. McNair; Test, Niel A. McNair; 
Test, Miriam A. McNair.” Testator died 7th of January, 1856. 

Duncan McLaurin was the writer of the will, and proved 
its execution according to the forms of law, also its subsequent 
erasure and interlineation, as stated below. 

Miriam a McNair, another subscribing witness, was offered, 
and objected to by the caveators; because, that by a clause in 
the 8th item of the will, Minerva is bequeathed to Mrs. Jane 
McNair and her daughters, of whom the witness was one. 
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The witness was admitted by the Court, and proved the due 
execution of the will as drawn by McLaurin; and she and 
McLaurin both proved it as originally executed. Miriam Mc- 
Nair proved that the words in ¢¢alics in the 1st item of the 
will in relation to Nancy and her children, were erased by 
the ‘testator with his own hand, and the words also stated in 
the 8th item in italics, in relation to Nancy and her off- 
spring were interlined by the testator; she stated that 
she had witnessed the will twice, the last time with Niel 
MeNair, upon the occasion of the erasures and interlineations 
as above set out; that this was done at the request of the tes- 
tatator, a few days after the original execution of the will. 
The will, as originally witten, was still legible, notwithstand- 
ing the erasure. Niel A. McNair is the person mentioned 
in the 4th item of the will, and was objected to on account of 
interest, being a legatee under that item; and the objection 
was sustained. 

The Court instructed the jury that, taking the evidence to 
be true, the marking or erasures could not affect the other 
parts of the will, inasmuch as it was done only to alter the 
disposition of Nancy and her children, which he attempted 
by the interlineation, but which failed for, the want of proper 
attestation; that they should find the script as first written 
and attested, to be the last will and testament of Niel Me- 
Nair, because the revocation, as to Nancy and child, was only 
upon the condition that the interlineation should take effect. 
The caveators excepted. 

Verdict in favor of the propounders. Judgment and ap- 
peal. 


Winston, Sen’r., for the propounders. 
Kelly and Cameron, for the caveators. 


Pearson, J. Miriam McNair does not take either a legal 
or an equitable interest in the girl Minerva, consequently she 
was a competent witness. ) 

The will directs Minerva “to be set free.” This is incon- 
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sistent with the idea that any one was to have an ownership, 
or interest in her, as property. The intention was simply to 
recommend her, after she was.set free, to the care and patron- 
age, and friendly offices, of the testator’s daughter Jane, and 
her daughters; which was the more proper, as he had given 
the mother and brother of Minerva to his daughter, and, no 
doubt, expected she would allow Minerva to continue to live 
with the family. ; 

In Simpson v. King, 11 Ire. Rep. 377, the intention was to 
vest the legal title in some one, as the ostensible owner of the 
slave, who was to be in law his master, but was to allow him 
certain privileges, and was not to treat him as a bond slave. 
In our case, the intention was to set the girl free. So, no 
one was to be her master, either really or ostensibly. This 
distinguishes it from Simpson v. King, and from Lea v. Brown, 
3 Jones’ Eq. 140. 

The script was, therefore, duly exeeuted, and ought to have 
been admitted to probate, either in its original, or in its alter- 
ed condition. In this question Niel A. McNair had no in- 
terest, for it would in no wise atfect the legacy of one hund- 
red dollars, given to him, whether Nancy and her children 
passed under the first item, or under the 8th. So, there is 
error in holding that he was not a competent witness in refer- 
ence to the cancellation and interlineation ofthat part of the 
script. He was competent, and the attestation of Miriam A. 
MeNair and this witness, ought to have been allowed the ef- 
fect of establishing the script as a will in its altered condi- 
tion. 

Suppose the original seript had been left unaltered, and a 
codicil added, changing the legacy in respect to Nancy and 
her children, by giving them to Jane McNair instead of Mi- 
riam Smith, and the codicil duly attested by these two wit- 
nesses, could it be seriously insisted that Niel A. McNair was 
not a competent witness, because he had a legacy given him 
in the will? Instead of making a codicil, the testator resorted 
to the shorter mode of cancelling and interlining; and took 
the precaution to have two attesting witnesses to the script 
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in its altered condition.. This had, in law, precisely the same 
effect as a codicil, and, of course, the principle is the same 
in regard to the competency of the subscribing witnesses. 

It is unnecessary to decide the point as to the effect of the 
statute, which went into operation after the will was executed, 
but before the death of the testator. Nor is it necessary to 
notice the exceptions taken to the charge. There must be a 
venire de novo. 


Per Curtam. Judgment reversed. 








RICHARD FELTON v. JOSIAH R. WHITE. 


Where, in a question whether a certain deed was fraudulent and void as to 
creditors, facts were adduced and relied on by both parties, and many of 
the usual badges of fraud were proved; among other facts, it appeared 
that a small balance, out of a large consideration recited in the deed, was 
unpaid, it was error in the Court to make the question of fraud turn upon 
the payment. or the non-payment, of the whole consideration expressed in 
the deed. 


Action of rrover, for the conversion of John, a slave, tried 
before Exxis, J., at the Spring Term, 1857, of Perquimons 
Superior Court. ‘ 

The slave in question, with fifteen others, was given by 
the will of one Kedar Felton to one Townsend, for his life, 
and after his death without children, to the plaintift and his 
brother Elisha Felton. 

The plaintiff introduced a bill of sale for all the negroes, 
from Townsend to him, reciting the consideration of two 
thousand dollars, dated October, 1855, and witnessed by one 
Elisha Felton, the brother of the vendee. Both he and the 
vendee were the uncles of the vendor Townsend. At the 
time of the alleged sale, Townsend was much in debt, and on- 
ly had personal property, beside these negroes, to the amount 
of three hundred do!lars, which was subsequently sold under 
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execution. He had also a tract of land, which brought in a 
rent of twenty-five dollars. After the execution of the bill of 
sale, the slaves went into the possession of the plaintiff for a 
short time, and then went back to the possession of Townsend. 

The latter lived upon a plantation which he had formerly 
owned, but which he had sold to his father-in-law. For the 
then current year, however, this plantation had been rented 
by the plaintiff. The negroes mentioned in the bill of sale 
remained with Townsend upon this plantation, until they were 
seized by the defendant, as sheriff, under executions, except 
that on one occasion they were sent to the plaintiff at Hert- 
ford for the purpose of being hired out, and, after a day or 
two, returned into his possession. 

No money was paid at the execution of the bill of sale, but 
both the subscribing witnesses and the vendor Townsend, 
swore that it was agreed that the price of $2,000 was to be 
paid by the vendee’s taking up claims against Townsend to 
the amount of $2,000. The plaintiff did take up claims against 
Townsend to the amount of $1,920, and gave his note tor the 
remaining ‘$80 to Townsend, which was ‘still unpaid. Some 
of these debts were executions levied on the property con- 
veyed, and all of them were bona fide. 

Townsend swore that, after the sale, the slaves remained 
with him, as the property of the plaintiff, he acting merely as 
his agent ; that he received no wages, nor contracted for any ; 
that he made no return of sales, nor of negro hires, and that 
there was no understanding between Kies and the plaintiff, 
that he should do so. Ile said that nothing was made on the 
farm for sale, but that all it produced was consumed by the 
family and negroes; that he had the entire control of the 
slaves and other property, and had not received any instruc- 
tions from the plaintiff in regard to it; thaf the latter had 
not been upon the premises since the date of the bill of sale. 
He swore that there was no arrangement or understanding, at 
any time, that he, Townsend, was to have a beneficial inter- 
est in the property, and that he had no design of delaying or 
defrauding his creditors, 
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It appeared. that two thousand dollars was a fair price for 
Townsend’s life-estate in the slaves. ) 

The Court instructed the jury that he who alleged fraud 
must prove it. That the defendant in this case did allege 
fraud, and to entitle himself to a verdict, he must prove. the 
fraud as alleged. That inasmuch, however, as Townsend was 
admitted to be largely indebted beyond his ability to pay, 
.and all these facts were known to the plaintiff and Townsend 
at the time of the execution of the bill of sale; and as the 
transaction was between near relations, (the plaintiff and the 
subscribing witness being the uncles of the bargainor,) it must 
appear that the $2,000 recited as the purchase-money was a 
fair price for the slaves, and that it was actually paid by the 
plaintiff, otherwise the transaction would not be supported, 
but would be fraudulent as to creditors. It was left as a bur- 
then upon the defendant to satisfy the jury that a fair price 
had‘not been given for the slaves if such were the fact, but it 
was imposed upon the plaintiff as a burthen in view of the 
facts recited to prove that he had actually paid the purchase- 
money for the slaves, and failing to do so, the defendant 
would be entitled to a-verdict. Plaintiff excepted to this 
charge. Verdict for fhe defendant. Judgment and appeal. 


Jleath, for the plaintiff. , 
No counsel appeared in this Court for the defendant. 


Nasn, C. J. The plaintiff excepts only to that portion of 
his Honor’s charge which relates to the payment made by the 
plaintiff to the witness, Townsend. The latter had a life-es- 
tate in certain slaves, among whom was the negro Tom, the 
subject of this suit, and all of whom he sold to the plaintiff, 
as is alleged, at the price of $2,000, which was their value. 
The transaction had many of the usual badges of fraud, but 
was averred by the plaintiff to have been fair and dona fide. 
Townsend was examined as a witness, and stated that though 
no money was paid to him, yet the price agreed on between 
him and the plaintiff was to be paid by the latter, in discharg- 
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ing debts of his to that amount, and the plaintiff did discharge 
debts honestly due by Townsend to that amount, except about 
eighty dollars, for which he gave Townsend his note. The 
defendant justified taking the slave in question, under an ex- 
ecution against Townsend, alleging the sale to the plaintiff by 
him to have been fraudulent, and void as to creditors, he be- 
ing, at the time, greatly indebted.” 

His Honor instructed the jury, in substance, that as the de- 
fendant alleged that the sale to the plaintiff was fraudulent, 
he must prove it, and after setting forth the apparent badges 
of fraud attending the transaction, he proceeds as follows : 
“Tt must appear that the two thousand dollars was a fair 
price for the slaves, and that it was actually paid by the plain- 
tiff, otherwise the action could not be supported, but would 
be fraudulent as to ereditors,” and closes his charge by instruct- 
ing the jury “that it was imposed as a burthen upon the 
plaintiff, in view of the facts recited, to prove that he had*ae- 
tually paid the purchase-money for the slaves, and failing to 
do so, the defendant would be entitled to a verdict. 

It is very certain the alleged sale of the slaves by Townsend 
had many, if not all, the usual badges of fraud. Fraudulent, 
however, as it apparently was, it was open to the plaintiif to 
show, if he could, that the transaction was a fair and dona 
Jide one. He was at liberty to show that the price agreed on 
was the full value of the slaves, and that he had paid that 
price. Townsend, whose testimony was received without ob- 
jection, swore that the priee of the slaves was to be dischared 
by paying debts due by him, and it was proved that the plain- 
tiff had paid debts of Townsend to the amount of $1,920, 
leaving unpaid the small sum of $80, for which he gave Town- 
send his note. It was proved that the interest of Townsend 
in the slaves, at the time of the conveyance, was worth $2,000. 
His Honor committed no error in charging the jury that it 
was incumbent on the plaintiff to show that he had paid the 
purchase-money ; but we think he erred in charging them 
that from it they might rightfully infer that if any part of the 
price, however small, was unpaid, the price had not been ac- 
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tually paid. Such must have been the impression produced 
on the minds of the jury; for there is no suggestion that the 
plaintiff had not paid to the creditors of Townsend $1,920 ont 
of the $2,000; nor was there any question made that the 
claims so paid by him were.not fairly and honestly due from 
Townsend, His Honor ought to have instructed the jury as 
to the $80, that the deficit in the non-payment of so small a 
part of so large a sum, ought not to deprive the plaintiff of 
the benefit resulting from the payment actually:made by him, 
if they were sa‘istied of the bona fides. Believing that this 
point was not placed before the jury in its proper light, and 
that injustice may have resulted to the plaintiff from the er- 
ror, we think he is entitled to have his case examined by 
another jury. Venire de novo. 


Per Curiam. Judgment reversed. 








STATE v. TRIM HOPKINS. 


Where a slave handed money to a free negro in a liquor shop, who handed 
it to the liquor dealer, and on receiving for it a quantity of spirits, which, 
then and there, was handed by him to the slave, it was He/d that he was 
not guilty of either selling or giving the spirits to the slave. 


Tits was an indictment against the defendant, who was a 
free negro, for furnishing liquor to a slave; tried before his 
llonor, Judge Extis, at the Spring Term, 1857, of Perqui- 
mons Superior Court. 

The indictment contained two counts ; one for selling spirit- 
ous liquor to aslave ; and the other for giving ittohim. Both 
counts concluded against the act. 

The proof was that, after January, 1856, when the Revised 
Code went into operation, the defendant, who is a free negro, 
being in company with Jack, a slave, belonging to a Mr. 
Skinner, at a house where spirituous liquor was usually sold, 
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received from the said slave a small piece of money, with a 
request that, with it, he would purchase for him a quart of 
spiritous liquor, which he did, and immediately delivered it 
to the slave. 

The defendant contended these facts did not constitute a 
breach of the statute ; but the Court being of a different opin- 
ion, so instructed the jury. Defendant excepted. 

Verdict for the State. Judgment and appeal. 


Attorney General, for the State. 
Jordan, tor defendant. 


Nasu, C. J. The defendant, a free man of color, is indict- 
ed for a violation of the laws of the State punishing the trad- 
ing with slaves. The indictment contains two counts: one 
for sel/ing spiritous liquor to a slave, the other for giving the 
liquor to the slave. The Revised Code contains two chapters 
on this subject: the 34th and the 107th. The 87th section of | 
the first provides— No person shall sell or deliver to any 
slave, for cash, or in exchange for articles delivered, or upon 
any consideration whatever, or as a gift, any spiritous liquor,” 
«ec. The 67th section of the latter chapter is as follows: 
“If any free negro shall, directly or indirectly, sell, or give to 
any person, bond or free, any spiritous liquor, he shall be 
guilty of a misdemeanor.” | These two chapters, being passed 
at the same session of the Legislature, constitute but one Act, 
and are to be considered together. The language used in the 
84th chapter is sufficiently broad to embrace free negroes, 
but it did not go as far as the Legislature thought the exist- 
ing evil required. It forbade that class of our population from 
trading with slaves for any of the articles enumerated in it, 
but it did not reach another practice which was felt as a great 
nuisance, their dealing in spirituous liquor with white men. 
To cure this defect, the 67th section of the 107th chapter was 
inserted, forbidding them to sell, or give to any one any spir- 
ituous liquor. The question presented to us is, do the facts 














JUNE TERM, 1857. 307 





State v. Hopkins. 





stated in evidence bring the defendant within either clause 
of the recited chapters? -We think they do not. 

They are as follows: The slave named in the indictment 
gave the defendant money, requesting him to purchase spirits 
for him. They went together, or were, at the time, both pre- 
sent in the place where liquor was sold. The defendant then 
handed the seller the money of the slave, and received a 
quart of spirits, which was handed to him by the vendor, and 
by him immediately handed to the slave. In contemplation 
of law, did the defendant sell to the slave the spirits, as charg- 
ed in the first count of the indictment? <A sale, as defined 
by Justice Blackstone, “ is a transmutation of property from 
one man to another in consideration of some price or recom- 
pense in value; for there is no sale without a recompense ; 
there must be a guid pro quo ;” 2 Black. Com. 446. The de- 
fendant had no property in the article sold, and received from 
the slave no consideration of any kind. There was then no 
sale by the defendant to the slave. 

Was there any gift, as charged in the second count? Both 
the slave and the defendant were present during the whole 
transaction. When the defendant had received the money 
from the slave, he handed it to the vendor, who, in return, 
handed the spirits to him, and he immediately transferred it 
to the slave. The parties were both present. The spirits 
were in the possession of the defendant but for a moment. 
Ile acquired no property in it. The whole was one continu- 
ous act; the defendant was but the conduit pipe to conduct 
the article purchased by the slave to him. In no sense was 
it a gift by defendant. 

Jlis Honor instructed the jury that, in law, the acts proved 
were a breach of the statute. In this there was error. 


Perr Cvriam. Judgment reversed, 
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STATE v. JIM WRIGHT. 
(Same point as in the preceding case.) 


InpicrMEeNT against defendant, a free negro, for furnishing 
spirits to a slave, tried before Exuis, J., at the Spring Term, 
1857, of Perquimons Superior Court. 

The indictment contained two counts, one charging that 
the defendant unlawfully did se// and deliver spiritous liquor 
to Sam, aslave; the other charging that the defendant un- 
lawfully did give the spirituous liquor; both concluding 
against the statute. The proof stated was that Sain gave the 
defendant money, with a request that he would purchase for 
him, spiritous liquors, which he did—one quart—and deliver- 
ed it to said slave. 

There were several points taken below, which it is not 
necessary to be stated, as the opinion of the Court proceeds 
on other grounds. 

The Court charged the jury that, upon the facts of the case, 
the defendant was guilty. Defendant excepted. 

Verdict for the State. Judgment and appeal. 


Attorney General, for the State. 
Jordan, for the detendant. 


Nasn, C. J. The defendant in this case is a free man of 
color. The indictment is substantially the same as in the 
case of Hopkins, ante 305. In the first count, the defendant 
is charged with selling and delivering to the slave, Sam, the 
property of Mrs. Barron, a quart of spirits ; and, in the second 
count, for giving the spirits. The facts of the case, though 
not exactly those set forth in the case of Hopkins, are suttici- 
ently so to call for the same judgment. In the case sent up, 
his Honor states the first count was for delivering the spirits. 
The delivery to which the statute refers is a delivery as a gift. 
If there is no gift, there is no such delivery as brings the de- 
fendant within the operation of the statute. There certainly 
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was no sale by the defendant; nor was there, for the reasons 
mentioned in the ease of Hopkins, any gift. From the man- 
ner in which the case is drawn up, it is evident that the main 
object was to obtain from this Court an opinion as to the cor- 
rectness of the Court below, in the course pursued as to the 
verdict of the jury. Less attention, therefore, was paid by 
the Judge in stating the facts as to the main subject; but, 
as before remarked, suflicient appears to satisfy us that there 
was no breach of the law, as stated in the indictment. 

It is not necessary, in the view we have taken of the case, 
to express an epinion upon the other question sent up. 

The judgment below is reversed, and this opinion is to be 
certified to the Superior Court of Law of Perquimons County, 
that it may proceed to judgment according to law. 


Per Curiam. Judgment reversed. 





JACOB H. HARTSFIELD v. ALLEGOOD JONES, et ail. 


Besides the ordinary office of supplying the place of an appeal, under peculiar 
circumstances, the writs of certiorari and recordari may be used as writs of 
error and false judgment, respectively; in which cases all that can be dis- 
cussed is the error alleged to be apparent on the face of the record. 

Where an action of assumpsit was brought upon an uuliquidated account, a 
judgment giver against the defendant, and an appeal taken to the County 
Court, upon a default in that Court, it was error to give judgment final for 
the sum recovered below, without an enquiry of damages. 


Tus was a writ of certéorarz, issued. from the Superior to 
the County Court of Green County, heard before Manty, J., 
at the Fall Term, 1856, of Green Superior Court. 

The writ was issued on the petition of the defendant, Alle- 
good Jones, alleging that a judgment had been taken against 
him before a justice of the peace of Greene County, for a 
sum certain, from which he had appealed to the County Court 
of that County, on giving bond, with the other defendants as 
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his sureties; that judgment final was entered at the return 
term of the appeal, against him and his sureties, for the sum 
recovered before the justice of the peace, without the ascer- 
tainment of damages upon an enquiry before a jury, and that 
an execution issued from that Court for the sum so adjudged. 
The petitioner alleges reasons for his not appealing from the 
County to the Superior Court, and various facts to show that, 
upon the merits of the case, the judgment was unjust and 
against law. Ile prays fora trial de novo, &e. On the re- 
turn of the writ of cert/orari upon the question of a new trial, 
various matters of facts were shown by the parties severally; 
upon which it was contended by the defendants that they 
should have a trial de novo, but that, at any rate, as they had 
not had the benefit of an enquiry of damages, the judgment 
of the County Court rendering a final judgment, should be 
reversed, and an interlocutory judgment be first ordered to 
enquire of damages. 

The Court, upon consideration of the case, refused to give 
anew trial, and further refused to reverse the judgment of 
the County Court upon the matter of law, and ordered the 
certiorart to be dismissed. Whereupon the defendants ap- 
pealed to the Supreme Court. 


No counsel appeared for the plaintiff in this Court. 
Lodman, for the defendants. 


Batrie, J. The writs of recordari and certiorari are used 
in this State, most commonly, as substitutes for appeals, where 
the appellants had, without default, lost, or been improperly 
deprived of their right of appeal; and in such cases they have 
been allowed a trial de nove upon the merits in the Superior 
Court. They may be used also, the former, as a writ of false 
judgment, and the latter, as a writ of error; in which case, 
all that can be discussed and decided in the Superior Court 
are the form and sufliciency of the proceedings in the 
inferior tribunals, as they appear upon the face of them. 
Parker vy. Gilreath, 6 Ire. Rep. 221; Webd v. Dur- 
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ham, 7 Ire. Rep. 130; Brooks v. Morgan, 5 Ire. Rep. 481; 
Commissioners of Raleigh v. Kane, 2 Jones’ Rep. 288. ‘The 
writ of recordari lies to an inferior tribunal, whose proceed- 
ings are not recorded, and it is necessarily used as a writ of 
false judgment, because no writ of error can be brought upon 
the order, sentence or judgment, of such tribunals. 2 Sellon’s 
Practice, 544. 

The writ of certiorari lies to a court of record, and may be 
used for the same purpose as a writ of error in the regular 
form. It is true that, in the case of Lrooks v. Morgan, above 
referred to, it is said by the Court that this writ has been 
used by necessity for the correction of errors in law, in those 
eases where the right of appeal has not been given. We can- 
not perceivé any sufficient reason why it may not be so ap- 
plied in all cases, as it will be but another form of the writ of 
error. That writ, in England, issues out of the Court of Chan- 
cery, but here we have no office in our Court of Chancery out 
of which to issue a writ. It must, therefore, be issued from 
the superior to the inferior court of record, and whether it be, 
in the well known form of the certiorari, or in any other 
form, can make no difference in the rights of the parties liti- 
gant. 

The writ of certiorari, in the case now before us, was 
treated in the Superior Court solely as a writ of error, and 
his Ilonor decided upon the errors assigned against the plain- 
tiffin error. The appeal from that decision brings before us 
the whole record, and it is made our duty to render such 
judgment, as upon inspection of it, it shall appear to us ought, 
in law, to be rendered thereon. 

The suit commenced before a single justice, by a warrant 
on a medical account for twenty-five dollars. The justice 
gave a judgment for seven, and the defendant appealed to 
the County Court, giving bond with two sureties, for the ap- 
peal. The principal defendant did not enter any pleas in that 
Court, and the plaintiff took judgment by default final for sev- 
en dollars. The defendant contends that the plaintiff had no 
right to take a final judgment, but was entitled to an inter- 
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locutory judgment only, upon which he could not have a fi- 
nal judgment until he had his damages ascertained upon a 
writ of enquiry. In this we think he is right. The warrant 
which stands for a declaration is clearly in assumpsit. Upon 
a default in that action, which sounds in damages, the judg- 
ment is necessarily interlocutory, and no final judgment can 
be had until the damages have been ascertained upon a writ 
of enquiry. Step. on Pl. 105; 1 Ch. Pl. 122. In treating of 
the “election of actions,” Mr. Chitty says, “ the action of debt 
is frequently preferable to assumpsit, or covenant, because the 
judgment in debt upon a nil dicit, &c., is, in general, final, and 
execution may be taken out immediately, without the expense 
and delay of a writ of enquiry, which is usually necessary in 
assumpsit, or covenant, in the case of judgment by default.” 
See page 242. The Act of 1808 (1 Rev. Stat., ch. 31, sec. 96. 
Rev. Code, ch. 31, sec. 91) obviated this diffieulty in suits up- 
on bills of exchange, promisory notes, and signed accounts, 
by authorising the clerk to ascertain the interest which might 
have accrued thereon, without a writ of enquiry, and direct- 
ing the amount thus ascertained to be included in the final 
judgment of the Court. The 105th section of the same chap- 
ter of the Revised Code, has a. provision, (which is not to be 
found in the Revised Statutes,) having in view the same ob- 
ject in the case of appeals from the judgment of a justice to 
the County, or Superior Court. After enacting that, in the 
case of an issue, it shall be tried at the first term, it proceeds 
to declare that, “when the defendant shall make default, the 
plaintiff, on such demands as are mentioned in section 91 of 
this chapter, shall have judgment in the manner therein pro- 
vided, and, in other cases, may have his enquiry of damages 
executed forthwith by a jury.” The last paragraph clearly 
recognises the necessity of such writ in those actions which 
sound in damages, such as covenant and assumpsit. 

Our opinion is that the judgment of the Superior Court is 
erroneous and must be reversed, and this must be certified as 
the law directs, to the end that the judgment of the County 
Court may be reversed, and that an interlocutory judgment, 
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that the plaintiff’s recover be entered, upon which he may 
have his writ enquiry executed preparatory to his final judg- 
ment. 


Per Curiam. Judgment reversed. 





Doe on the demise of FLORA CAMPBELL v. WASHINGTON A. 
BRANCH. 


Where, in the description of a tract of land, an ascertained, or natural ob- 
ject is called for, the same must be reached by one straight line, irrespective 
of course and distance; and when such ascertained, or natural object is of 
an extensive character—such as another tract of land, a river, or a swamp, 
this line must be run to the nearest point in such object, likewise disre- 
garding course and distance. 


Action of rsEctMENT, tried before PErson, J., at the Spring 
Term, 1857, of Ilarnett Superior Court. 

The only question in the case was as to the correctness of 
his Honor’s instruction to the jury, in respect to a line in one 
of the ‘conveyances produced in evidence. One of the calls 
in this deed was for “ McNeil’s land.” The distance called 
for would not reach McNeil’s land, nor would the line, extend- 
ed according to the course called for, touch this land. His 
I{onor instructed the jury that this line must be run according 
to the call in the conveyance, and from the point where the 
distance gave out, McNeil’s land must be gone to by the near- 
est straight line. To this instruction plaintiff excepted. 

Verdict and judgment for defendant. Appeal by plain- 
tiff 


Shepherd, for plaintiff. 
N. McKay, Haughton and Kelly, for defendant. 


Barrie, J. We do not concur in the opinion expressed 
by his Honor in the Court below, as to the manner in which 
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the line calling for McNeil’s land should be run; and we 
think it probable that he was misled by what was said by 
Chief Justice Rurrrm in the case of Zhe President and Di- 
rectors of the Literary Fund v. Clark, 9 Ire. Rep. 58. The 
call contained two descriptions, which were found to be in- 
consistent. In such a case it is well established by numer- 
ous adjudications, that the description about which there is 
the least liability to error, must be adopted, to the exclusion 
of the other. Itis equally well settled that the call for the 
line of another tract of land, which is proved, is more certain 
than, and shall be followed in preference to, one for mere 
course and distance; Carson v. Burnett, 1 Dev. and Bat. Rep. 
546; Gause v. Perkins, 2 Jones’ Rep. 222; Corn v. McCrary, 
3 Jones’ Rep. 496. In the case before us, McNeil’s land is 
identified by the proof, but the course and distance will not 
reach it. If the course would lead to it, then the distance 
only would be disregarded, and the line would be extended 
to the land mentionod. Such were the decisions in all the 
cases relied on by the defendant’s counsel; Standin v. 
Bains, 1 Hay. Rep. 238 ; MePhaul v. Gilchrist, 7 Tre. Rep. 
169; Literary Fund v. Clark, ubi supra. It is true that, in 
the latter case, Rurriy, C. J., said that, if the third line, when 
extended, would not reach the lake at all, then the course 
must be followed to the end of the given distance, and then 
be changed, so as to go directly to the lake. This proposi- 
tion was unnecessary to the decision of the cause, because the 
line, when extended in the given course, did reach the lake ; 
and we suppose it was stated without much reflection wheth- 
er it was supported by principle or by previous adjudications. 
We do not think it can be supported by either. We are not 
aware of any adjudged case in its favor, and it is liable to the 
strong objection of introducing into the call, two lines, when 
one is given. The two lines may have the effect of includ- 
ing much more, or much less, land than the quantity granted. 
The grantor supposed that one straight line would run a cer- 
tain course and distance to the land mentioned. In this he 
is found to have been mistaken, and we have already seen 
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that effect must be given to his grant by following the more 
certain description. This must be done by running a straight 
line to the land, or other object called for, disregarding alto- 
gether the erroneous description of the course and distance. 
When the object designated has a considerable extension—as 
in the case of a river, swamp, or the line of another tract of 
land, then the disputed line must be run to the nearest point 
on said river, swamp, or line of another tract; Spruill v. Da- 
venport, 1 Jones’ Rep. 203. Venire de novo. 


\ 


Perr Curr. Judgment reversed. 








STATE v. JAMES ROSS, et ai. 


To make a tresspass for an entry on land indictable, it must be committed 
manu forti, in a manner which amounts to a breach of the peace; or (ac- 
cording to some authorities) which would necessarily lead to a breach of the 
peace, if the person in possession were not overawed by a display of force, 
and thus be induced to forbear from resistance. 

Where, therefore, one, having a right to enter on land in the possession of a 
tenant at sufferance, went with four others, and commenced building on the 
land outside of the tenant’s enclosure, without invading his dwelling, or 
molesting his enclosure, without any display of arms, or actual breach of 
the peace, it was held not to be indictable. 

Whether at the common law, one who has the right of entry may not use 
force, if necessary, to assert his right, is an unsettled question. 


InpicTMENT for a FORCIBLE TRESPASS, tried before Person, J., 
at the Spring Term, 1857, of Stanly Superior Court. 

Godwin Hinson, a witness for the State, testified that he 
was in possession of a tract of land, which he had previously 
sold to the defendant, James Ross, under a parol agreement 
that he was to remain there for ten years, which term had 
not expired; that while so in possession, the five persons 
named in the indictment came to the land with a wagon load- 
ed with provisions and some household furniture, for the pur- 
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pose of taking possession; that he was present when they 

came, and forbade their entering on the premises, but they 

did so against his will, and began to erect a house outside of 

the enclosure within which his own house was situated, and 

that they, or some of them, continued there for several weeks. 
The Court instructed the jury that, if the facts stated by 

the witness were believed by them, they should find the de- 

fendants guilty. Defendants excepted. 
Verdict and judgment for the State. Appeal by thede- 

fendants.. 


Attorney General, for the State. 
No counsel for defendants. 


Pearson, J. We are told by the Attorney General that 
this was treated as an indictment at common law, for the pur- 
pose of giving the State the benefit of the testimony of Hin- 
son, who was not a competent witness in a proceeding under 
the statute. The question is, has the state made out a case 
indictable at common law? The indictment is strong enough, 
but the evidence does not sustain the allegations. The case 
made upon the facts is this: Hinson sold and conveyed the 
land to Ross, but remained on it under an alleged parol agree- 
ment, “that he was to remain there for ten years.” Ross, in 
company with four others, went to the land, taking with him 
a wagon loaded with provisions, and some household furni- 

d ture, for the purpose of taking possession. Hinson was pre- 
sent and forbade them to enter, but they did enter against 
his will, and began to erect a house outside of the enclosure 
where Hinson’s house was situated, and some of them con- 
tinued there for several weeks. His Honor was of opinion 
that these facts made out an offence indictable at common 
law. We do not think so. 

To make a trespass indictable, it must be committed manu 
forti, in a manner which amounts to a breach of the peace ; 
or, according to some of the cases, which would necessarily 
lead to a breach of the peace, if the person in possession is 














JUNE TERM, 1857. 317 





State v. Ross. 





not overawed by a display of force, so as to be induced to 
surrender and give up the possession, because resistance would 
be useless. Unless this degree of force is resorted to, the tres- 
pass is a mere civil injury, to be redressed by action. 

The courts should keep a steady eye to this distinction, be- 
cause individuals are under great temptation to convert civil 
injuries into public wrongs, for the sake of becoming witnesses 
in their own cases, and of saving costs. 

We can see nothing in this matter, even as told by Hinson 
himself, that can magnify itinto an indictable trespass. There 
was no breach of the peace—no display of arms or “ multitude 
of people”—nothing of “the pomp and circumstance of war” 
calculated to frighten a man of ordinary firmness. Linson 
was not expelled and put out of possession. Ilis dwelling- 
house was not invaded, and his enclosure was unmolested. 
It was, at most, a mere civil trespass. 

We deo not feel at liberty to take into consideration the fact, 
that according to the evidence, Ross was the owner of the 
land, and had a right of entry—the alleged parol lease for 
ten years being void, and Hinson being in effect a mere ten- 
ant at sufferance, because we find it an unsettled question, 
whether one who has a right of entry may not use force, if 
necessary to assert his right, according to the common law. 
It is not necessary for us to enter upon this debateable ground 
in order to dispose of this case. 1 Hawk. Pl. Cr. ch. 28, 
(page 495). “It seems that at common law, a man disseised 
of any land (if he could not prevail by fair means) might law- 
fully regain the possession thereof by foree.” ‘ But this in- 
dulgence of the common law, in suffering persons to regain 
the lands they were unlawfully deprived of, having been 
found by experience, to be very prejudicial to the public peace, 
it was thought necessary, by many severe laws, to restrain all 
persons from the use of such violent methods of dofng them- 
selves justice.” 

Blackstone, whose book on criminal law is of the highest 
authority, follows Hawkins, 4 vol. 148. “ An eighth offence 
against the public'peace is that of a forceable entry and detainer, 
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which is committed by violently taking, or keeping possession 
of lands, with menaces, force and arms, and without the au- 
thority of law. This was formerly allowable to every person 
disseised, or turned out of possession, unless his entry was ta- 
ken away, or barred.” “ But this being found very prejucial 
to the public peace, it was thought necessary, by several stat- 
utes, to restrain all persons from the use of such violent meth- 
ods, even of doing themselves justice, and much more if they 
had no justice in their claim.” 


In King v. Wilson, 8 Term. Rep. 357, the correctness of 
this view of the common law is questioned in the remarks 
which fell from the Judges in delivering their opinions. But 
on a subsequent day of the term they felt called on to explain, 
and Lord Kenyon says, “perhaps some doubt may hereafter 
arise respecting what Mr. Serjeant Hawkins says: “ that at 
common law the party may enter with force into that to which 
he has a legal title; but without giving any opinion concern- 
ing that dictum one way or the other, but leaving it to be 
proved, or disproved, whenever that question shall arise, all we 
wish to say is, that our opinion, in this ease, leaves that ques- 
tion untouched ; it appearing by this indictment that the de- 
fendants unlawfully entered, and, therefore, the Court can- 
not intend that they had any title.” That was upon a demur- 
rer. 


So, in the State v. Whitfield, 8 Ire. Rep. 315, the Court 
throws a doubt upon the view of the common law, as laid down 
by Hawkins and Blackstone, and reference is made to “ Wil- 
son’s case.” But the matter was before the Court upon a 
motion in arrest of judgment, and, as was done in Wilson’s 
case, the point is left undecided. Perhaps it will be found 
that the authorities may be reconciled on this distinction: 
One having a right of entry, may, at common law, use force, 
provided it does not amount to an actual breach of the peace ; 
whereas one, not having a right of entry, is guilty of a trespass, 
indictable at common law, if he enters with a strong hand, 
under circumstances calculated to excite terror, although the 
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force used does not amount to a breach of the peace. This, 
however, is merely a suggestion. Venire de novo. 


Per Cura. Judgment reversed. 








C. F. ROBERTS and Wife, et al, v. FRED. W. WATSON. 


The grammatical construction of a clause in a bequest will be disregarded, if 
it becomes necessary, in order to arrive at the intention of the testator. 

Where one bequeathed a female slave to A, a son, for life, remainder to B, a 
son of A, and added: “and if the said woman hath increase, to be equally 
divided among all Ais children,” it appearing that, at the time the will was 
written, A had several children besides B, but B had none at that time, 
though he had children afterwards, it was held that the pronoun, “his,” 
referred to the children of A, and not to those of B. 


Action of petinuE for slaves, tried before his Honor, Judge 
Saunpers, at the Spring Term, 1857, of Rockingham Superi- 
or Court. 

The controversy in this case arises on the following clause 
of the will of Isabella Martin, viz: “1st. I give and bequeath 
to David Scott, my son, one negro woman, Pat, during his 
life, and at his death, to his son Andrew, and if said woman 
hath increase, to be equally divided among all his children.” 

The suit is brought by the plaintiffs, who are the children 
of Andrew, against the defendants, who are the children of 
David Scott, for slaves, who are the descendants of the wo- 
man Pat. 

Isabella Martin died in 1820. The will was made in 1813, 
at which time Andrew Scott was a single man without child- 
ren, and Pat, at that time, had no children ; but David Scott, 
besides ‘Andrew, had several other children, and has had 
others born to him since, all of whom, except Andrew, are 
defendants in this suit. David Scott, the life-holder, died be- 
fore this suit was brought, in possession of the slaves in ques- 
tion, and on his death they went into the possession of the de- 
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fendants. The foregoing facts were stated in a case agreed, 
and submitted to the judgdment of the Court, with a further 
agreement that, if his Honor should be of opinion with the 
plaintiffs, a judgment was to be rendered for the plaintiffs, 
and that the values stated in the writ be taken as the true 
values; but if of a different opinion, a judgment of nonsuit 
should be rendered. 

On consideration of the case, the Court decided for the de- 
fendants, and the plaintiffs took a nonsuit and appealed. 


MeLean and Ruffin, for plaintiffs. 
Morehead and Miller, for defendants. 


Nasu, C. J. The case arises under the first clause of the 
will of Isabella Martin. By it, she gives to her son, David 
Scott, as follows: “I give and bequeath to David Scott, my 
son, one negro woman Pat, during his life, and at his death, 
to his son Andrew, and if said woman hath increase, to be 
equally divided among all his children.” David Scott died 
before this suit was brought, and, at the time Isabella Martin 
made her will, had other children besides Andrew, and, at the 
time of his death, others were born. It is agreed that, at the 
time of the bequest, Andrew Scott had no children, and that 
the negro woman had no increase, and that the slaves in ques- 
tion are the offspring of Pat, born since the publication of the 
will. It is further agreed that the plaintiffs are the children 
of Andrew Scott, and the defendants the children of David: 
Scott. The plaintiffs contend that the pronoun “his,” in the 
close of the item, and preceding the word “ children,” refers 
to the children of Andrew; the defendants, that it refers to 
the children of David Scott, and of this opinion is the Court. 

It is a rule of grammar that the pronoun refers to the next 
preceding antecedent. Grammatical construction, therefore, 
would require us so to refer it in this case, if we were not sat- 
isfied from the clause itself, snch was not the meaning of the 
testatrix ; Jones and others v. Posten, 1 Ire. Rep. 170. The 
case agreed states that, at the time the will was written, Da- 
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vid Scott had other children besides Andrew, and the latter 
had none. The clause, it must be admitted, is very obscure- 
ly written. We think, however, the difficulty is occasioned 
by the want of proper punctuation. It is obvious that the 
prominent idea in the testatrix’s mind, in this clause, was the 
making provision for her son David, and for Andrew, the son 
of David. In the first part of the item under consideration, 
she effects her purpose by giving David a life-estate in the 
slave, Pat, and the absolute property in her, in remainder, to 
Andrew. Ilere, then, was an entire disposition in Pat. But 
it occurred to the mind of the testatrix, that in making this 
disposition of her, if she should have children, (and she was 
then young,) she would be giving Andrew an undue propor- 
tion of her property over his brothers and sisters. She then 
proceeds to distribute Pat’s children, if she should have any. 
When she disposed of Pat, one prominent subject was arrang- 
ed, and there ought to have been either a full stop, or a colon, 
or a semi-colon, marking either the change of the subject mat- 
ter, or a pause, or rest in the operations of the testatrix’s mind. 
After disposing of Pat, she resumes the subject by disposing 
of Pat’s offspring : “if said woman hath increase, to be equal- 
ly divided among all his children.” These clauses are to be 
considered as parts of distinct sentences containing distinct 
gifts. In this view, whose children are meant? We think 
David’s children. Why should she single out Andrew as the 
peculiar object of her bounty, to the entire neglect of David’s 
other children. And why should she prefer Andrew’s chil- 
dren, if he should have any, to David’s other children. The 
latter were nearer in degree to her than the former. They 
were known to her. We admit the solution of the question 
is not without its difficulties; and, in such case, we think it 
more sate to decide in conformity to the dictates of nature, 
than to violate her laws. By referring the last pronoun to 
David’s children, equal justice will be done to all, and we 
are at liberty to presume that such was the intention of the 
testatrix. See Jones and others v. Posten, supra. This idea 
is confirmed by the use of the word “all.” She meant, we 
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think, obviously, all of David’s children, of whom Andrew 
wasone. Weconcurin opinion with the Judge below. There 
is no error. 


Prr Curiam. Judgment affirmed, 








JOHN A. AVERITT v. ELIJAH MURRELL, JR. 


For one, clearing a new ground, to let fire escape into his wood-land, where- 
by an extensive and injurious burning of the woods ensues, it is not such a 
setting fire to his own woods as is contemplated in the Act of Assembly. 
Revised Code, ch. 16. 


Action of pest, fora penalty commenced by a warrant, 
and brought to the Superior Court of Onslow County by ap- 
peal, where it was tried before Baitey, J., at the Spring Term, 
1857. 

The action was brought for the penalty of $50, given by 
the Act of Assembly, Revised Code, ch. 16, for unlawfully 
setting fire to woods. The warrant alleges that the defend- 
ant “did set fire to a certain piece of his own woods, in the 
said County, adjoining the wood-lands of complainant and 
others, in said County, without giving two day’s notice to the 
owners of the adjoining wood-lands, contrary to our Act of 
Assembly,” &c. 

The facts were, the defendant had fenced in a portion of 
his own wood-land, and was engaged in clearing it about the 
time of the alleged wrong ; to this end, he had had the timber cut 
down and piled up for burning ; the nearest of these log-heaps 
was twenty-five or thirty yards from the wood-land of the de- 
fendant, and several hundred yards from that of the plaintiff. 
On the day charged in the warrant, the defendant ordered 
his slaves to set fire to these log-heaps, and to burn them up. 
They raked the trash away from the log-piles carefully, and 
in the morning, while the weather was calm, did set fire to 
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the logs. Afterwards, the wind blew with great violence, and 
carried the sparks to the neighboring wood-land, whereby 
the woods took fire, and the flames reached the plaintiff’s 
wood-land, and burnt his cultivated turpentine trees, and did 
him considerable damage. 

Upon these facts, his Honor intimated an opinion that the 
plaintiff could not recover, whereupon he submitted to a non- 
suit and appealed. 


No counsel appeared for the plaintiff. 
Wm. A. Wright, for defendant. 


Batrix, J. We cannot imagine how, in any proper sense, 
the burning of log-heaps in one’s own enclosed field, can be 
called burning his woods. The term “ woods,” as used in the 
statute, (see Rev. Stat., ch. 16 ; Rev. Code, ch. 16, sec. 1) means 
forest lands in their natural state, and is used in contradis- 
tinction to lands cleared and enclosed for cultivation. The 
statute is a penal one, and must, therefore, be construed strict- 
ly; but, whether construed strictly or liberally, we are clear- 
ly of opinion that the facts proved do not bring the defend- 
ant either within the letter or spirit of it. The judgment 
must be affirmed. 


Per Curiam. Judgment affirmed. 








JOHN A. AVERITT v. ELIJAH MURRELL, JR. 


Where a person working in his new ground, within twenty-five yards of 
woods, puts fire to log-heaps, when the weather is calm, but afterwards, 
the wind arose and drove the fire with irresistible violence into the woods, 
he is not guilty of negligence, so as to subject him for damages done by the 
fire. 


Tuts was an action on the cass, tried before Bamey, Judge, 
at the Spring Term, 1857, of Onslow. 
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The action was brought on the Statute, ch. 16, Rev. Code, 
for unlawfully firing the woods. The facts are as stated in 
the preceding case. 

His Honor charged the jury, upon those facts, that every 
one had a right to use and exercise dominion over his pro- 
perty, in such manner as he thought best; but in the exer- 
cise of this right, he must take care not to do any injury to 
the property of another; that if he was guilty of negligence, 
either by his own act, or by the act of his servant, in the use 
of his property, and thereby damage was sustained by another, 
he would be liable for such damage ; that, in this case, if the 
defendant directed his negroes to put fire to the logs, and they 
did so when the wind was blowing in the direction of the plain- 
tiff’s land, and by reason of the wind, the fire was carried to 
the plaintiff’s land and burnt his trees, the defendant would 
be responsible for the negligent conduct of his servants, and 
they ought to find a verdict for the plaintiff; that if, on the 
contrary, they should be satisfied that, when the fire was put 
to the logs, the weather was good and calm, and the wind 
arose afterwards, and blew with such violence as to carry the 
fire so that it could not be stopped or extinguished, the plain- 
tiff could not recover. 

The plaintiff’s counsel asked the Court to instruct the jury 
that, if the land set fire to by the defendant was wood-land, 
the defendant would be responsible. Which his Honor de- 
clined to do. Plaintiff excepted. 

Verdict for defendant. Judgment and appeal by plaintiff. 


No counsel for plaintiff in this Court. 
W. A. Wright, for defendant. 


Barrie, J. We think the law applicable to the case was 
fairly and fully expounded by the presiding Judge; and, for 
the reasons given by his Honor, we affirm the judgment. The 
instruction prayed by the plaintiff’s counsel had no facts up- 
on which to be based, and his Honor acted right in refusing 
it. 


Per Curiam. Judgment aflirmed. 
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ALFRED BOYKIN v. J. W. PERRY et al. 


Whether a verdict is against the weight of the evidence, is a matter solely to 
be determined by the Judge trying the cause, and the question of a new 
trial on that ground, must be conclusively decided by him. 

If a Judge omits to state the testimony as fully as counsel wish, he ought to 
be requested, before the jury retire, to make his statement of the evidence 
more full, but it is not a ground for excepting to the charge where no re- 
quest of that kind has been made. 


Action of TrovER, tried before his Honor, Judge Battey, 
at the Spring Term, 1857, of Wilson Superior Court. 

The suit was brought for the conversion of a quantity of 
turpentine, in barrels. The plaintiff alleged that he had pur- 
chased the turpentine in question, from one Masen, through 
his agent, one Stephen Boykin. The defendants had the tur- 
pentine levied on and sold as the property of Stephen Boykin, 
under a judgment and execution in their behalf against him. 

Stephen Boykin was examined, as a witness, in behalf of 
the plaintiff, and was closely cross-examined by the defendants’ 
counsel with a view of discrediting him. Several witnesses 
were also called to prove that he had made contradictory 
statements, and there was evidence tending to confirm his 
evidence. 

The counsel on both sides declined arguing the case before 
the jury, but sebmitted it under the charge of the court. 


The court charged the jury, that it was for them to decide 
whether Stephen Boykin had, as agent for the plaintiff, pur- 
chased the turpentine for the plaintiff, or for himself; that if 
purchased for himself, the verdict should be for the defend- 
ant; if he purchased it for the plaintiff, then plaintiff had a 
right to recover. 

Under these instructions the jury found a verdict for the 
plaintiff. 

Upon a rule for a new trial, the defendant stated his grounds 
to be, 

1st. That the verdict was against the evidence in the case. 
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2ndly. That the court stated the evidence of Stephen Boy- 
kin with greater fullness than it did the evidence of the de- 
fendant’s witnesses. 

3rdly. That the court did not, in his charge, advert to the 
deportment of the witness Boykin upon his cross-examination. 

The Court refused to grant a new trial, and discharged the 
rule, upon the ground, that there was no complaint of his 
charge before the jury went out, and no request made for him 
to charge more fully, or differently, from what he did charge. 
Appeal by defendant. 


Dortch, for plaintiff. 
Miller and Lewis, for defendant. 


Nasu, C. J. When the evidence in this case was closed, 
the counsel on each side declined to argue it, and submitted it 
to the jury under the charge of his Honor. The jury return- 
ed a verdict for the plaintiff, when the defendant moved for 
a rule upon the plaintiff to show cause why there should not 
be a new trial, upon three grounds: First, because the ver- 
dict was contrary to the weight of the testimony. 2nd. That 
the Court stated the evidence of Stephen Boykin with greater 
fullness than it did the evidence of the defendant’s witnesses ; 
and 3rd. That the Court did not advert, in its charge, to the 
deportment of the witness Boykin, upon his cross-examina- 
tion, as proper for their consideration. The rule was dis- 
charged. 

As to the first ground, we have nothing to do with it. It. 
was properly addressed to the Court, before whom the cause 
was tried, as an appeal to its discretion in granting a new 
trial. Our attention is confined to errors of law. 

The 2nd and 38rd exceptions cannot be sustained, for the 
reasons given by his Honor. No argument, either upon the 
law of the case, or upon the evidence, was submitted by the 
counsel to the jury. This, however, did not deprive them of 
the privilege of excepting to the charge if they thought pro- 
per. It is now a well-settled principle of practice, that an 
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omission of the Judge to charge the jury on any particular 
point of law, is not error. Ifthe party complaining deem it 
material to his case, he must ask for instruction on it; State 
v. O'Neal, 7 Ire. Rep. 253. Itis not error for a Judge to 
omit charging upon a part of the testimony, if no particular 
instruction be requested; State v. Scott, 2 Dev. and Bat. 35. 
Nor is he bound to charge on all the points of the case, or 
recapitulate all the evidence in his charge ; McNeil v. Mas- 
sey, 3 Hawks’ 91; State v. Morris, 3 Hawks’ 388. It was the 
duty of the counsel after the charge was delivered, and be- 
fore the jury retired to consider of their verdict, to have re- 
quested his Honor to give the jury a fuller statement of the 
evidence of his witnesses, and draw the attention of the jury 
to the conduct of the witness Boykin on his cross-examina- 
tion, in order to enable the Judge to supply any omission on 
his part. But this was not done by the counsel, and there is 
no error in his Honor’s charge. If his attention had been 
called to the alleged omission, and he had refused to charge 
as required, and his refusal was wrong, it would have been 
error. The propriety of the rule of practice adverted to, is 
fully exemplified in this case. No argument was submitted 
to the jury on either side, and his Honor might well suppose 
that no elaborate charge was either expected or desired by 
the parties. 

We do not approve of the practice of asking a Judge, after 
he has finished his charge, for instruction on some particular 
point to which his attention has not been drawn during the 
course of the argument. 


Per Curiam. Judgment affirmed. 








HELEN L. WAKEFIELD v. SIMEON M. SMITHWICK. 


Where, in an action for defamation, it appears that a defendant, authorised 
by his relation to the party addressed, to make a “ privileged communica- 
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tion,” in professing to do so, makes a false charge, the inference of 

malice is against him, and the burden is put upon him to show that he 

acted bona fide. . 

Where a party authorised to make a priviledged communication, stated false 
matter, and his Honor left it to the jury to say whether, “in communicat- 
ing what he had heard and believed to be true,” he acted in good faith, and 
there was no evidence that he had heard any thing, nor none as to how he 
believed, it was held to be error. 

It is error to leave a jury to draw inferences without evidence. 

Action on the cask for a libel and for slanderous words 
spoken, tried before Many, Judge, at the Spring Term, 1857, 
of Martin Superior Court. 

Pleas, “ general issue” and “ privileged communication.” 
Miss Bridgman was the proprietor of two schools, one at Ply- 
mouth and the other at Williamston. She had employed the 
plaintiff to teach at the latter place, and while she was attend- 
ing to her school at Plymouth, she left the plaintiff to board 
in the family of the defendant, and under his care and pro- 
tection. While the plaintift was thus boarding at his house, 
the defendant wrote to Miss Bridgman of, and concerning the 
plaintiff, the following letter, viz: 

“ Wittiamston, 22nd February, 1853. 

“ Miss Bridgman—Madam: I deem it my duty to inform 
you that I have discharged Miss Wakefield from boarding at 
my house, her conduct, as I thought, was unladyfied, and as 
such, I told her unless it altered, she must look another 
boarding house ; so she has left and gone to Mr. Jordan. I 
think, Madam, that your school will shortly be broken up 
unless there is a change. Ler conduct was, that she was 
walking the streets at a late hour of the night with a young 
man in this place, and would meet at Jew Cohen’s, and the 
curtains would be dropped, and they left by themselves. 
Such conduct I could not stand at my house, so she and Mr. 
Ward has both left my house. I am assured, madam, that 
you cannot get five scholars to the next session, if she is 
to be the teacher. I want you to come up as I can tell many 
than I can write. 

Your 6b’t. friend, &e.” 











- 
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The letter was mailed for transmission to Plymouth, where 
Miss Bridgman was superintending the school at that place. 
She arrived at Williamston on the evening of the day on 
which the letter was mailed, and without having received it, 
she, on the same day, discharged the plaintiff from teaching 
in the school. Miss Bridgman testified that she received the 
letter at the defendant’s house, within two days after it was 
written ; that she did not remember by whom it was delivered 
to her; that she might have known that the defendant had 
sent her a letter, but she had not seen it, and it did not influ- 
ence her in discharging the plaintiff. 

It did not appear whether the defendant knew of plaintiff’s 
discharge from the school when the letter was put into Miss 
sridgman’s hands. 

There was evidence tending to show that the allegations 
in the letter were untrue. The plaintiff also proved the ut- 
terance, by the defendant, of the language of the letter, and 
other words of similar import to several other persons. This 
was after writing the above letter, and in reply to enquiries 
made of him, why he had turned off the plaintiff as a board- 
er. 
The defendant offered no testimony, but contended that 
the circumstances under which the letter was written, and 
the words spoken, repelled the idea of malice ; that they were 
privileged communications; and, moreover, that they did 
not constitute a charge of incontinence. 

The plaintiff’s counsel contended that the letter was not a 
privileged communication ; that if the relation of the parties 
justified a privileged communication, it did not justify such 
a one as was made; that it appeared from the proof, that the 
statements in the letter were false, and the communication 
being prima facie actionable, malice was an inference of law, 
which the defendant had not rebutted. 

Ilis Honor charged the jury that it was not necessary for 
the language of the libel to import, incontinence in order to 
make it actionable. If it were calculated socially to degrade 
the plaintiff, and if it were untrue, it would be libelous. 

6 
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Upon the point of privilege, the Court instructed the jury 
that, if Miss Bridgman, to whom the letter was addressed, 
and in whose employment plaintiff was, gave the defendant 
charge over her as stated, and the defendant wrote the letter 
in fulfillment of that charge, communicating what he had 
heard and believed to be true, the defendant would not be 
liable in damages; the presumption of malice arising from 
the publication of untrue, libellous matter, would, in that case, 
be rebutted. But if the defendant had no such charge; or, 
having it, if the publication was made out of malice, he would 
be liable. Plaintiff excepted. . 

With respect to the words spoken, they were left to the 
jury to enquire whether they imported an allegation of incon- 
tinency against the plaintiff, with instruction, if they believed 
they did, to find damages for the plaintiff, as there was no 
question of privilege applicable to this count in the declara- 
tion. 

The jury found in favor of the defendant. Judgment and 
appeal by plaintiff. 


B. F. Moore and Winston, Jr., for plaintiff. 
Rodman, for defendant. 


Pearson, J. When a defendant in an action for a libel 
pleads justification, he takes upon himself the burden of prov- 
ing that the libellous matter is true in point of fact. The de- 
fense, under the doctrine of privileged communication, is 
much broader, and much more favorable to the defendant ; 
for if he succeeds in proving such a relation between himself 
and the person to whom the communication is made, as au- 
thorises him to make it, the burden is upon the plaintiff to prove 
that it was not made bona fide in consequence of such relation, 
but out of malice, and that the existence of such relation was 
used as a mere cover for his malignant designs. When, how- 
ever, the plaintiff shows that the matter communicated was 
false, the question of bona fides becomes an open one, and the 
defendant is called on for some explanation to meet the infer- 
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ence arising from the’fact that he has communicated false in- 
formation. For unless it appears that he was mistaken, and 
had innocently fallen into error, as that he had probable cause 
to believe what he communicated to be true, or took 
up the impression from what had been told him, or from what 
had become town gossip, or that the plaintiff’s conduct was 
so imprudent as to have become a fit subject for observation ; 
in other words, unless he can offer some sort of explanation, 
the fact of the matter communicated being false, puts it out 
of his power to say that he made it out of ,tenderness to the 
party who had been left under his protection, or out of regard 
to the interests of the party who had imposed the charge upon 
him, and not out of malice. In the consideration of this ques- 
tion, the character and general tone of the communication 
made, will, of course, be matter for the jury. There is some 
conflict among the cases, but this we believe to be the prin- 
ciple established by them. It is commended by its good 
sense, and is certainly calculated to hit the merits of such 
questions. Jountain v. Boodle, 43 E. C. L. Rep. 605. 


Tested by this principle, there is error in the charge of his 
Honor, and the plaintiff has ground to complain of the man- 
ner in which the case was put to the jury. His Honor, after 
holding that the letter was libellous, and that if the evidence 
was believed, the communication was privileged, tells the 
jury that, if the defendant wrote the letter in fulfillment “ of 
the charge confided to him, communicating what he had heard 
and believed to be true, in good faith, and not out of malice, 
he was not, liable.” The statement does not set out any evi- 
dence in regard to what the defendant had heard, or any facts 
tending to show that he did not communicate the matter as 
being of his own knowledge, or tending to show that he be- 
lieved it to be true, or had probable cause so to believe. It 
is error to leave a jury to draw inferences without evidence. 

It is not necessary to advert to the count for verbal slander. 

Venire de novo. 


Per Curiam. Judgment reversed. 
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WILLIAM H. WINDER v. JOSEPH BLAKE, et al. 


A license to enter upon land, and to take fish, cannot be implied by proving 
a usage, or custom in the Country at large, for every person to enter upon 
such lands and take fish. 

An indefinite number of persons are not capable of taking by grant, nor are 
they capable of accepting a license, except in the case of inn-keepers, shop- 
keepers, and the like, who undertake to serve the public. 

No custom can be recognised as having grown up in this Country, the effect 
of which is to supercede the common law. 


Action of Trespass, q. ¢. f., tried before Manty, Judge, at 
the Spring Term, 1857, of Wake Superior Court, to which the 
defendants pleaded general issue and license. 

The plaintiff showed title to the Jocys in quo, which con- 
sisted of four acres, with a mill and dam, which had been 
broken since 1852, and washed out, leaving the mud-sill ex- 
posed and the water low. The defendant Fowler, resided in 
the miller’s house, on the premises, by leave of the plaintiff, 
but whether as a tenant at will or as a servant or agent, did 
not distinctly appear; nor did it clearly appear to what ex- 
tent his occupation reached ; there was, however, no other 
occupation of the premises. 

In the month of August, 1854, the defendants Blake and 
Sorrell, went to he premises in a Buggy, and the defendant, 
Fowler, in their presence, cut away a portion of the mud-sill, 
to fish the pond more conveniently, and then, with a sein, as- 
sisted by Blake, fished the pond and caught fish. The fish 
were put into a buggy, in which Sorrell and another person, 
not a party to this suit, rode, and were carried off. 

There was evidence tending to show a common custom and 
consent on the part of ‘the public, and the owners of such 
streams and places, to fish in the same without let or hind- 
rance. The plaintiff contended, Ist, that a license to acts of 
the kind complained of could not be inferred from usage. 


2nd. That if Fowler were guilty, the others were so, pro- 
vided they took a benefit from his trespass, and 
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3rd. That by cutting the sill, the defendants became tres- 
passers, ab initio. 

The Court instructed the jury that the action depended 
upon the possession of the locus in quo by the plaintiff. If 
he had possession so as to support the action, the defendant 
Fowler, would be guilty of a trespass, at any rate, in cutting 
the sill, and if the others aided and abetted, advised or coun- 
celled it to be done, they would also be guilty of that act of 
trespass. 

With respect to the fishing, the Court instructed the jury 
that a license might be presumed from common custom and 
consent, until it was withdrawn, but if there was no common 
usage, they would all be guilty of the trespass in going upon 
the land to fish. Plaintiff excepted to the charge. 

Verdict for the plaintiff, as to Fowler, and in favor of the 
other defendants. Judgment and appeal by the plaintiff. 


Mason, for the plaintiff. 
Miller and Winston, Senr., for the defendants. 


Pearson, J. There is error in the charge upon the sub- 
ject of license. His Honor was of opinion that a license to 
commit the alleged trespass might be presumed from “ com- 
mon custom and consent.” This language is general and 
indefinite. By reference to the evidence, we find it was prov- 
en that there was “a common custom and consent,” in pur- 
suance of which, every person, who felt so inclined, fished in 
such mill-ponds and places without let or hindrance on the 
part of the owners. Lis HLlonor left it to the jury, upon this 
evidence, to find that the plaintiff had given to the defend- 
ants permission to fish in his pond. There is no evidence that 
the parties had ever seen each other; so an express license 
is out of the question ; and the point is, can a license be im- 
plied from a common custom, or common usage. 

It may be well, for the purpose of having some precision 
and certainty in our investigation, to recur to the form of the 
plea of license. In trespass vé et armis, it must be pleaded 
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specially. The formis given in 3 Ch. Pl. 1107: “In further 
plea, &c. ; because he says that he, the said defendant, at the 
time when, &c., by leave and license of the said plaintiff, to 
him for that purpose, first given and granted, to wit, at, &e., 
aforesaid, committed the said suppesed trespasses in the said 
declaration mentioned.” 

When one, by a signboard, or otherwise, causes it to be 
known to all whom it may concern, that he is the keeper of 
a common inn, or shop for the sale of goods, and, in pursu- 
ance of this general invitation, an individual enters, if sued 
for doing so, his allegation that he committed the supposed 
trespass by leave and license of the plaintiff, “for that pur- 
pose first given and granted,” is made out by proving that 
the plaintiff was a common inn, or shop-keeper. So, when 
when one is in the habit of permitting another to visit his 
house, if the latter should be sued for afterwards entering the 
house, license to do so may be presumed from the previous 
relations and acts of the parties, in the same way that agency 
is presumed from the fact, that one is in the habit of allowing 
his wife to take up goods at a store on credit, or of sending 
his servant witha verbal order for goods, which he afterwards 
pays for. 

But that a defendant, in an action of trespass, can, as was 
insisted upon in the argument here, make out a plea of license 
to enter the Jocus in quo, and commit the supposed trespass 
by proving that this, being a “ free country,” everybody takes 
the liberty of going upon private property, and fishing in mill- 
ponds, and that the owners either do not care about it, or do 
not usually think it worth while to take the trouble necessa- 
ry to put a stop to it, is a new idea, not to be met with in any 
of the cases, and wholly inconsistent with the right of private 
citizens to the exclusive enjoyment of their property. 

The right to an easement may be acquired by prescription : 
it is based upon the presumption of a grant, and in order to 
establish if, there must be a person capable of making a grant 
—a thing capable of being granted, and a person capable of 
taking by grant. The right of entering upon private proper- 
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ty, may be acquired by the license of the owner, and in order 
to establish it, there must be a person capable of giving it—a 
thing permitted to be done, and a person to whom the license 
may be given; but certainty of person is as necessary to give 
effect to a license, as it is to a title by prescription. An in- 
definite number of persons, viz., “ everybody,” are not capa- 
ble of taking by grant; neither are they capable of accepting 
a license. The case of an inn-keeper, shop-keeper, and the 
like, who wndertake to serve the public, is an exception, and 
is put on the ground that, after an individual enters, the gen- 
erality, in regard to the persons to whom license is offered, 
is made particular by the act of accepting and acting under 
it. But this exception has no application to property reserved 
for the private use of the owner. 

The departure from the general rule, requiring certainty in 
respect to the person to whom a license is given, is made on 
reasons of public policy, for the encouragement of trade, &c. ; 
hence the license in such cases is said to be given by law, as 
distinguished from a license given by the party, and for the 
protection of persons serving the public, because it cannot be 
known before hand what manner of person the customer may 
be. As the law gives the license, it makes a party abusing 
such license, a trespasser ab initio. Six Carpenters’ case, 8th 
Rep. 146. 

This suggests a further difficulty. The license pleaded 
must be co-extensive with the trespass. Now it is clear that 
the cutting of the sill does not come under the license to be 
presumed from common usage. So, for this excess, the plain- 
tiff had a right to treat the defendants as trespassers ab initio, 
if the license is treated as given by law; or to take advantage 
of it by a new assignment, if it be treated as a license given 
by the party. Six Carpenters’ case, ubi supra; the plaintiff 
being at liberty to consider the pleading thus remodeled by 
the understanding of the profession. ' 

Pressed by these considerations, the very learned counsel 
for the defendants abandoned his special plea of “license,” 
and insisted that, under the “ general issue,” or by remodeling 
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his plea, he could have the benefit of the custom, or common 
usage, of which there was evidence. Custom differs from 
prescription in this; it is confined to particular places; and 
to meet the objection, the counsel suggested that his plea, as 
remodled, alleged a custom in the County of Wake for every 
person, who was so inclined, to fish at seasonable times in the 
mill-ponds there situate.” The custom proven was not confin- 
ed to the County of Wake, but was general, and instead of a 
special custom, if it has any efficacy, it is entitled to the dig- 
nity of a common custom; and thus becomes a part of the 
common law. Waving this objection: “The law of the State 
is composed of the statutes, and all such parts of the common 
law as were heretofore in force, and in use, within this State, 
or so much of the said common law, as is not distructive of, 
or repugnant to, or inconsistent with, the freedom and inde- 
pendence of this State, and the form of government therein 
established.” Rev. Code. 

We did not import from the mother country any of the 
“special customs,” which, in particular localities, are allowed 
to supercede the common law. All legislative power is ves- 
ted in our General Assembly. We can recognise no other 
law-making power, and there is no intimation to be met with 
in any of our decisions, that special customs can grow up 
among us, whereby rights may be affected, or the common 
law be in anywise changed. By the common law an immag- 
inary line is thrown around the land of every one, which may 
not be entered without subjecting the wrong-doer to an ac- 
tion. No custom or usage can change this law. 

If the owner of land unreasonably refuses to allow his 
neighbors to fish in his mill-pond, or to gather strawberries 
in his old-field, the only correction is to arraign him at the bar 
of public opinion, for the violation of the rules of good neigh- 
borship. 

As the case is to be tried again, it may be proper to remark 
that, although the charge in reference to cutting the sill is 
correct in the abstract, yet it was the province of the Judge 
to instruct the jury what amounts, in law, to aiding and abet- 
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ting. The want of particular instructions upon this subject is 
the only supposition by which we can account for the fact 
that the jury found in favor of the defendants, Blake and Sor- 
rel, and made Fowler the scape-goat. The sill was cufin their 
presence, in order to fish more conveniently ; the defendant, 
Blake, actually assisted in fishing, and the defendant, Sorrell, 
took the fish and carried them away. This amounted, in law, 
to aiding and abetting, and they ought to have been put on 
the same footing with Fowler. J/orton v. ZZensley, 1 Ire. R. 
163. 


Per Curiam. Judgment reversed, and a venire de 
novo. 





WILLIAM J. ROWLAND v. JOHN O. RORKE. 


A contract to make good certain notes on another, received in payment for 
property sold by plaintiff to the defendant, provided the maker of such 
notes was not good for them at a certain day thereafter, is not within the 
meaning of the statute for the suppression of fraud. 


Action of assumpstr, tried before Maniy, Judge, at the 
Spring Term, 1857, of Wake Superior Court. 

The plaintiff, in the month of January, 1852, sold a slave 
to the defendant, at the price of $670, to be paid in two bonds 
executed by E. P. Guion, and transferred without endorse- 
ment, amounting to the price above stated. Guion being con- 
sidered in doubtful circumstances, the parties entered into a 
special agreement, which was as follows: At the request of 
the defendant, the plaintiff was not to sue Guion until six 
months, or thereabouts, had expired. At the end of that time, 
if the bonds were not paid, the plaintiff was to go to the de- 
fendant and inform him of the non-payment, and the defend- 
ant was then to give instructions as to what should be done 
with the bonds, and if the bonds were not good, the defend- 
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ant was tomake them good. Guion was apprised of the trans- 
fer of the bonds, and in a few days after the transfer, plain- 
tiff called on him for the money, and received on them only 
usmallsum. There was proof that, at the end of six months, 
the plaintiff went to the defendant and gave him information 
that the bonds were not paid, but it did not appear that, eith- 
er at that time, or any other, the defendant gave the plaintiff 
any instructions what to do with them. The plaintiff, on the 
15th of September of that year, brought suit against Guion on 
the bonds, and recovered judgment in February, 1853. Exe- 
cution issued on this judgment, but no money was made, by 
reason of Guion’s insolvency. It was proven that Guion was 
insolvent when the bonds were passed to the plaintiff, and con- 
tinued so afterwards until the suit was brought; that before 
six months elapsed from the selling of the slave, all his pro- 
perty was conveyed, by deeds of trust, to secure others for 
amounts greatly beyond its value. The plaintiff proved a de- 
mand of the defendant before the bringing of this suit, and a 
refusal. 

The Court charged the jury that the insolvency of Guion, 
and the inability of plaintiff to make the money out of him, 
would not sustain the action, unless, in addition thereto, the 
plaintiff went to the defendant at the end of six months, or 
thereabouts, for instructions ; but if he did so, and Guion be- 
ing insolvent, failed to pay, plaintiff was entitled to recover, 
unless the defendant gave instructions which the plaintiff re- 
fused to follow. Defendant excepted. 

The jury returned a verdict for the plaintiff. Judgment 
and appeal by the defendant. 


B. F. Moore and G. W. Haywood, for plaintiff. 
Manly, Miller and Busbee, for detendant. 


Nasu, C. J. There is no error in the charge below. The 
contract sued on is in ‘the nature of a guarantee under special 
circumstances. The plaintiff sold a slave the defendant, and 
took from him two bonds, or notes, executed by E. P. Guion to the 














JUNE TERM, 1857. 339 





Rowland v. Rorke. 


aa 





defendant. The notes were transferred without endorsement- 
At the time of the transfer Guion was in doubtful cireumstan- 
ces, and it was a part of the agreement in respect to the 
notes, that plaintiff should not sue Guion upon them until af- 
ter six months had expired, or there abouts ; at the end of this 
time, if the bonds were not paid, the plaintiff was to go to the 
defendant and tell him of it, and the defendant would then 
instruct the plaintiff what to do with them. The contract was 
made in January, 1852. An action was.brought by the plain- 
tiff upon the bonds, in Sep’t., 1852. Judgment was obtained 
and execution issued, and was duly returned nulla bona. The 
plaintiff waited six months before bringing his action on the 
bonds; and, at the end of that time, notified defendant that Guion 
had failed to pay, and the defendant gave him no instruction 
what to do with the bonds. This is not a contract which 
comes within the Act for the suppression of fraud ; for, though 
it is in some sense to answer for the debt of another, yet it is 
strictly the debt of the defendant himself, arising upon a new 
and original consideration, of loss to the plaintiff and benefit 
to the defendant. Ashford v. Robinson, 8 Ire. Rep. 116; 
Farmer v. Tispass, 11 Ire. Rep. 172. In every particular 
the plaintiff complied with his part of the contract. He gave 
to the defendant the required notice of the failure of Guion to 
discharge the bonds, and his cause of action then arose, as 
the defendant gave him no instruction as to his future move- 
ments upon them. Nor is the plaintiff’s right of action at all 
affected by not suing the defendant sooner, or by not suing 
Guion sooner. But the defendant has suffered no loss by the 
delay. for the case shows that Guion was entirely insolvent at 
the time the contract was made, and has remained so ever 
since ; and that before the six months expired, he had made 
an assignment of all his property to pay other creditors. 
There is no error, and the judgment is affirmed. 


Per Curt. Judgment affirmed. 
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THE NORTH CAROLINA RATL ROAD COMPANY v. JAMES T. 
LEACH. 


Where a party made a contract, in writing, to take shares of the stock of an 
incorporated company for constructing a rail-road, under the authority of 
commissioners, it is not competent for him to prove, by parol, that he made 
such subscription on a condition as to the loeation of the road, which had 
not been complied with. 

One of the commissioners appointed, with five others, at a given place, to 
take subscriptions, under the charter of the North Carolina rail-road com- 
pany, had no right in doing so, to give any assurances as to the line of lo- 
cation that would be adopted for the road. 

A stockholder in a rail-read company, who seeks to avoid the payment of his 
subscription, upon the ground that one of the termini was materially chang- 
ed from that designated in the charter, must show that the alteration was 
made without his concurrence, or consent. 

Whether, in this case, if he had objected to the change of the terminus, inas- 
much as he had the power to prevent it by an injunction or mandamus, 
the Court would have regarded the defense as valid, Quere? 


Tuts was an action of assumpstr, tried before his Honor, 
Judge Manty, at the Spring Term, 1857, of Johnston Supe- 
rior Court. 

The declaration was upon the following written contract, 
which it was admitted was signed by the defendant in the 
presence, and at the instance of Linn B. Saunders, one of the 
commissioners appointed to take subscriptions to the stock of 
the North Carolina rail-road company, viz: 

“The North Carolina Rail Road.” 

“ According to the provisions of the act of the Gen- 
eral Assembly, entitled an act to incorporate the North 
Carolina Rail Road company, the subscribers do here- 
by severally promise and agree to, and with the said compa- 
ny, to take the number of the shares of the stock of the same 
atlixed to our names respectively.” 


Names. { Number of Shares.) ¢- 
J.T. Leach. ) No, 5. ( $900. 


It was admitted that five per cent. upon the said subscrip- 
tion, to wit, $25, was paid by the defendant at the time of 
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making the same. The subscription was made in March, 
1850, and the defendant was present, by his proxy, at the 
general meeting of the stockholders, on 11th of July, 1850, 
when the company organised by appointing a directory and 
other officers. It was admitted that calls were made 
for instalments, embracing the remaining amount of the 
defendant’s shares, (deducting the 5 per cent.) and that 
being unpaid, the shares owned by the defendant were sold 
at auction, and the amount insisted on is the remainder after 
deducting the price for which said stock was sold. 

There was a count upon an indebitatus assumpsit. 

The defendant filed his special pleas as follows: General 
issue as to both counts. Plea the first as to the first count. 

1. Actio non, &e.; because he saith that before the alleged 
subscription for stock in said North Carolina rail-road .com- 
pany he was informed, assured, and promised by the agents 
of the said rail-road company, that the line of the said rail- 
road should be so located and established as to run 
through the town cf Smithfield, in the county of Johnston, 
within a short distance, not exceeding half a mile of the said 
town ; upon which said promise and assurance this defendant 
relied, and upon the faith thereof, and in the belief that the 
said road would be so located as aforesaid, and upon that con- 
dition he, this defendant, subscribed for the stock mentioned 
in the said count; and this defendant avers that, but for said 
assurance and promise, and his reliance thereon, he would not 
have subscribed for said stock as aforesaid ; and this defend- 
ant further saith, that the said rail-road hath not been located 
and established so as to run through said town of Smithfield, 
nor within the distance thereof as aforesaid, but the same hath 
been located so as to run more than two miles from the said 
town of Smithfield, that is, at the distance of miles there- 
from; wherefore, this defendant saith that he has been deceiv- 
ed and defrauded in his contract of subscription, and that the 
condition aforesaid hath not been performed, but hath been 
violated and broken, wherefore, he saith, that he is not bound 
to perform the said contract of subscription, but that the same 
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is of no force, or legal validity, and this he, the said defen- 
dant, is ready to verify, &c. 

2nd. And for further plea, in this behalf, to the said count, 
this defendant saith, that by the terms of the charter of the 
said company, granted by the General Assembly of the State, 
the said company were required to construct a rail-road from 
a point on the Wilmington and Raleigh rail-road, where the 
same crosses the Neuse river, in the county of Wayne, via 
Raleigh, &c., to Charlotte ; and this defendant saith he sub- 
scribed, as mentioned in the plaintiff’s declaration, in the faith 
and belief, that the said road would so be constructed as to 
commence at said point, and that said point would be a ter- 
minus of the said road, and he says that the said company 
have deviated from the charter by neglecting and faillng to 
construct a road, having the said point as a starting point or 
terminus, but have varied therefrom, materially and essen- 
tially, by constructing a road commencing and having a ter- 
minus more than a mile from the said point; which this de- 
fendant says is not the road contemplated and authorised by 
the said charter: Wherefore, &c.” 

There was other special matter pleaded, but as the same is 
not involved in the view taken of this case by the Court, it 
becomes unnecessary to state it. 

The plaintiff objected to the admissibility of the evidence 
upon the first special plea, but admitted its truth, if competent. 

The Court decided it incompetent, and the defendant ex- 
cepted. ™~ 

The plaintiff admitted the truth of the second plea, but con- 
tended that it was no bar to the action. 

All error was waived as to informalities in the pleadings. 

Ilis Honor, upon consideration of the case agreed, gave 
judgment for the plaintiff, and the defendant appealed. 


B. F. Moore and Husted, for the plaintiffs. 
Bryan and Miller, for the defendant. 


Barris, J. We understand that the counsel for the par- 
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ties agree to waive all objections to matters of mere form in 
the first count of the plaintiff’s declaration, and the first and 
second pleas of the defendant, that the cause may be decided 
on its merits as arising from those parts of the pleadings, with- 
out reference to the sale of the defendant’s stock. 

The first count of the declaration is upon a special contract, 
which it alleges, that the defendant has broken, by having 
' failed to pay, when called upon, the instalments (except the 
first) becoming due, from time to time, on his subscription for 
stock according to the terms of the charter which gave a cor- 
porate existence to the plaintiff. 

The first plea denies the liability of the defendant, for the 
reason, that at the time he made his subscription, he was as- 
sured by the agents of the plaintiffs that their line of road 
shonld be so located and established as to run through, or 
within half a mile of the town of Smithfield, in the couuty of 
Johnston, and that he subscribed upon the express condition 
that the road should be so run, and not otherwise: Whereas, 
the line of the said road, as actually located and established, 
did not pass within two miles of the said town. 

The testimony offered in support of the issue raised by this 
plea, was, that at the time when he was about to subscribe for 
the stock, and before he made the subscription, Linn B. Saun- 
ders, one of the commissioners appointed to receive subserip- 
tions at the town of Smithfield, by parol, informed and assur- 
ed him, that the line of the road should run through that 
town, and that he made his subscription upon that assurance, 
and in consideration thereof. 

The plaintiff, admitting that the road did not run through 
the town of Smithfield, and that the testimony, if competent, 
was true, objected to its introduction, upon the ground, that 
the terms of the subscription were in writing, and could not, 
therefore, be added to or varied by parol proof. The general 
rule is undoubtedly such as is contended for by the plaintiffs, 
and the questfon is whether the present case is an admisssi- 
ble exception to it. We are clearly of opinion that it is not. 
The terms of the subscription, as expressed in writing, were, 
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that the subscribers promised and agreed to take the number 
of shares of stock aftixed to their respective names, according 
to the provisions of the act of the General Assembly, entitled 
“an act to incorporate the North Carolina rail-road compa- 
ny.” The provisions of that act, so far as the line of the road 
was concerned, were, that it was to run from the point on the 
Wilmington and Raleigh (now Wilmington and Weldon) rail- 
road, where it crosses the river Neuse, in the county of Wayne, 
via Raleigh and Salisbury to Charlotte. The route between 
thiese termint and given points was designedly left to be as- 
certained and fixed by the engineers, upon actual surveys. 
The contract between the parties, then, was that defendant 
agreed to take the number of shares of stock for which he 
made his written subscription in a rail-road, the line of which 
was to run according to the directions of the charter. It forms 
no part of such directions, either expressed or implied, that 
the road was to pass through Smithfield. A stipulation that 
it shall pass through that town, must therefore be either an 
additional stipulation, or the variation of a former written 
one, and being by parol, is clearly inadmissible. 

The case differs very materially from those of Twidy v. 
Saunderson, 9 Ire. Rep. 5; Manning v. Jones, Busb. 368; 
Daughtrey v. Boothe, 4 Jones’ Rep. 87; where the parol con- 
tract, though made at the same time, and relating to the same 
subject-matter, was in its nature, necessarily separate and dis- 
tinct from the written one. 

But supposing that we are mistaken, and that the testimony 
is competent, it may well be doubted whether it proves any 
contract, or is to be taken asan agreed condition between the 
agents of the plaintiff, and the defendant, that the road should 
run through Smithfield. The proof is, that one of the com- 
missioners assured the defendant that the road should so run, 
and that he subscribed upon that assurance. Now, consider- 
ing that one only of the three commissioners, who were re- 
quired by the charter to take subscriptions at the town of 
Smithfield, made the assurance, the transaction has very much 
the appearance of its having been the mere confident expres- 
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sion of the opinion of the commissioner, that the road would 
so run, and that the defendant, confiding in that opinion, made 
his subscription accordingly. If such were the case, it was 
very clearly no contract to that effect between the parties. 
But whether that be so° or not, it does not appear that Linn 
B. Saunders, or any other single commissioner, was authoris- 
ed to make any such contract, or to stipulate for any such 
condition. The charter required that books for subscription 
should be opened at Smithfield, under the direction of John 
McLeod, Bythan Bryan, L. B. Saunders, Baldy Saunders, 
and Thaddeus W. Whiteley, or any three of them. If 
the commissioners thus appointed, or any three of them who 
acted, were authorised to make any such “assurances” as that, 
the benefit of which is claimed by the defendant, it is impos- 
sible to suppose that either one of them alone had such an- 
thority ; for if any one of them had it, then each one of them 
might have had it; and thus, while one commissioner was as- 
suring Mr. Leach that the road should pass through Smith- 
field, another might agree with Mr. A B that it shonld run 
by his farm, and the third might enter inte a solemn contract 
with Mr. C D that it should pass right by the door of his mill- 
house; while the relative position of the town, the farm, and 
the mill, might be sueh as to make it greatly inconvenient, if 
not impracticable, to accommodate ail. An authority to 
agents that could lead to sueh consequences, would never 
have been expressly given by a principal, and we, therefore, 
eannot construe it to have been given by implication. Our 
opinion, then, is, that the testimony offered by the defendant 
in support of the issue joined on his first plea, was incompe- 
tent; but if in that we are mistaken, and it is admissible, it 
does not sustain the defense set up under that plea. This 
makes it unnecessary for us to consider an additional objec- 
tion made to it by the plaintiff; that if such a cofidition were 
annexed to the defendant’s subscription, it was waived by his 
payment of five per cent on if at the time, and subsequently 
by his proxy assisting and voting in the meetings of the stock- 
holders, which organised the company, without insisting on 
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the alleged condition. His main ground of defense, the de- 
fendant insists upon under his second plea. It is admitted 
that the eastern ¢erminus of the plaintiffs’ road was materially 
changed from the point designated in the charter, and the de-» 
fendant contends that he was thereby released from the obliga- 
tion to pay for the stock for which he had subscribed. \ The 
argument is, that the contract created by his subscription was 
that he would pay for the stock taken by him, if, or upon con- 
dition, that the road should be built according to the termini, 
and route prescribed in the charter, and, consequently; any 
material change, of either the éermini or route, would, bea 
failure on the part of the plaintiff, in the performance of a 
condition precedent, whereby he, the defendant, would be 
discharged from his part of the agreement. Or, in anotlier 
view, it would be an attempt on the part of the plaintiffs’ to 
hold him bound by a contract into which he never entered. 
The question which the assumed defense raises is an impor- 
tant one, and we will now proceed to consider its validity. 
‘It may be conceded, at least for the sake of the argument, 
that if the Legislature of a State, grayt a charter for building 
a rail road, turnpike, or canal, between certain termini, and 
along a certain route, upon the faith of which subscribers take 
stock, and afterwards, without the consent, and against the 
will of one, or more of the subscribers, the Legislature passes 
another act, changing such termini or route, both or either, 
of the dissenting stockholders may refuse to pay for the stock 
for which they had subscribed. Such was the decision of the 
Supreme Court of Georgia, in the case of Winter v. The Mus- 
cogee Itail Road Co., 11 Georgia Rep. 438, founded upon 
previous similar adjudications made in Massachusetts and 
New York. See Middlesex Turnpike Co., v. Locke, 8 Mass. 
Rep. 268 ; Same vy. Swan, 10 Mass. Rep. 385; Zhe Hartford 
and New Haven Rail Road Co. v. Croswell, 5 Hill. New 
York Rep. 386. The principle of the decision is that the 
stockholder, when called on to pay his subscription for the 
building of such a road, without his‘consent, may truly say, 
“non hac in federa veni.” Assuming then, this to be true, 
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an interesting question may arise, whether the principle will 
apply to a case where the alteration of the line of the road is 
made by the company, without the consent, and against the 
will, of the stockholder, and also without the sanction of any 
legislative amendment of the charter. In the latter case there 
is certainly not the same necessity for protecting the dissent- 
ing stockholder, by holding him released from the obligation 
of paying his subscription. It is clearly settled that he may 
svail himself of the writs of prohibition or mandamus, as hié 
case*may require, cither to prevent the corporation from do- 
ing him an injury, or to compel it to yield him a right. Thus 
in Blakemore v. Glamorganshire Canal Navigation, 6 Eng. 
Con. ch. Rep. 544, Lord Etpon said, when the case was be- 
fore him in one of its earlier stages, “ I have, therefore, stated, 
and I have more than once acted on the doctrine, that if a 
deviation from the line marked out by Parliament were at- 
tempted, I would, (unless the House of Lords were to correct 
me,) stop the further making of a canal which was in progress; 
and for this reason, that a man may have a great objection to 
a canal being made in one line, which he would not have to 
its being made in another, and particularly he might feel that 
objection in a case where parties, after obtaining leave to do 
one thing, set about doing another. It may, I admit, be of no 
greater mischief to A B, that the canal should come through 
the lands of C D, than through those of E F; but to that, my 
answer is, that you have bargained with the Legislature that 
you shall do the act they have authorised you to do, and no 
other act.” We have adopted, and acted upon, at the pre- 
sent term, the principle thus laid down by one of England’s 
greatest Chancellors, by enjoining the Greenville and Ra- 
leigh Plank Road Company, from establishing and running a 
line of stages against the wishes of some of the corporators ; 
upon the ground that such an application of their funds was 
not authorised by their charter. Wéiswall v. Greenville and 
Raleigh Plank Road Co., 3rd Jones’ Equity, (not yet report- 
ed.) Mayor and Aldermen of Norwich v. The Norfolk Rait- 
way Co., 30 Eng. Law and Eq. Rep. 120, also sanctions the 
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doctrine that rail-way companies may be restrained by in- ° 
junction from misapplying the funds of the company, (see the 
case at page 144.) The above are all cases of injunction, 
where rail-way, and other like companies, have been preven- 
ted, at the instance of persons interested, from doing wrong. 
The case of L2egina v. The York and North Midland Rail- 
way Co.,16 Eng. Law and Ey. Rep. 299, shows, that in a 
proper case, a party interested may compel, by mandamus, a 
rail-way company to complete a railway which it has begun. 
It is true, that the case, though decided upon great considera- 
tion by the Court of Queen’s Bench with Lord Camppetr at 
its head, was reversed in the Court of Exchequer Chamber ; 
but solely upon the ground that the words of the act of Par- 
liament, upon which the question depended, were not, and 
could not be, construed to be compulsory upon the company. 
See the case in 18 Eng. Law and Eq. Rep 199; see also Pegi- 
na.v. Great Western Rail-way Co., ibid, 364. If the princi- 
ple thus seemingly established by the greatest force of author- 
ity be correct, we cannot perceive why it did not furnish the 
defendant with ample means for preventing the wrong and inju- 
ry of which he complains. Why should the Courts interpose 
or protect him, (to the great detriment of the company, in de- 
priving it of its funds,) by holding him discharged from his 
subscription, when he neglected to avail himself of a remedy 
plain and ample? We need not, however, answer this ques- 
tion. There is another objection to the defense, about which 
we do not entertain a doubt. 

To make his defense available, it is certainly incumbent on 
the defendant to show that the alteration in the Eastern ter- 
minus of the road, was made without his concurrence and con- 
sent. Such seems to have been the opinion of the Court of 
Appeals of South Carolina, in the case of the Greenville and 
Columbia Rail Road Co. v. Coleman, 5 Rich. Rep. 118, where 
they say, at page 135, ‘It would appear reasonable to say that, 
if the corporation did acts to which a member did not object, 
either because he was supine, or because he wonld not attend 
when he might, and should have done so, it would not be 
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harsh to hold him estopped from disputing his acquiescence, 
especially when liabilities, duties and burthens, might accrue 
thereby upon the corporation.” There is not a particle of 
proof—indeed, he has not alleged in his plea, that he ever 
made the slightest objection to the change ; and the presump- 
tion is, in the absence of proof to the contrary, that he assent- 
ed to it. He was, or might have been, present, either in per- 
son or by proxy, at the occasional meetings of the stockhold- 
ers, (see Loudon City v. Venacker, 1 Ld. Ray. 500,) and yet 
we never hear of his having raised his voice a single time 
against the alteration which he now alleges to be so great a 
grievance to him. We hold then, that the matter pleaded by 
the defendant in his second plea, and admitted upon the trial, 
furnishes no defense against the plaintiffs’ action. 

Having confined our attention to the merits of the case, as 
we understand it to be submitted to us by the agreement of 
the counsel on both sides, we do not discover any error in the 
judgment rendered in the Court below, and it must therefore 
be affirmed. 


Per Curiam. : Judgment affirmed. 





STATE v. WHIT, a Slave. 


A smoke-house, opening into the yard of a dwelling-house, and used for its 
common aud ordinary purposes, is, in law, a part of the dwelling, and in 
the breaking and entering of which a burglary may be committed. 

There is no presumption of law arising from any fact, that a felonious break- 
ing into a dwelling-house was committed in the night-time, rather than the 
day; and before a defendant can be convicted of burglary, that fact, must 
be proved, either directly or indirectly. 


Tuts was an indictment for nurarary, tried before Extis, 
Judge, at the Spring Term, 1857, of Chowan Superior Court. 
Upon the trial, Doctor Charles Smallwood swore that he 
lived in Bertie county; that his smoke-house was about twen- 
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ty-four yards from his dwelling, which was his usual place of 
residence. The fence enclosing the house did not include the 
smoke-house, but all of this building was without the yard, 
except the front end, which formed a part of the yard fence ; 
the door of the smoke-house opened into the yard; that the 
smoke-house was used for storing meat, and all the pur- 
poses for which such buildings are ordinarily applied ; that 
about sun-rise, one morning, before the finding of the bill, he 
found the door of his smoke-house open, several pieces of meat 
missing, and the molasses running out of the cock of the bar- 
rel, a considerable quantity having already run out upon the 
floor. 

It did not appear that there were any marks of violence 
about the door, or any other part of the house, nor did the 
witness say that the door had been locked the night before ; 
nor even that the door had a lock upon it, nor were any of 
these questions asked by the solicitor, or the counsel for the 
defendant, A large watering pot was missing. It was in 
evidence that the defendant was a runaway slave when the 
smoke-house was found open; that he liad been arrested a 
few months before the trial, wher, in consequence of his re- 
sistance, much violence was used npon him. Le was cut in 
several places, bled much, and suffered much pain. While 
in this situation, he was asked if he was not the boy that 
broke into Dr. Smallwood’s smoke-house. To which he re- 
plied he was. He was asked by the same person what made 
him do it. His answer was, that he was bound to have some- 
thing to eat. This conversation was held with the individual 
who captured the prisoner at his house, and he sw&re that he 
used no threats, or promises, to elicit the confession. Dr. 
Smallwood, who was in an adjoining room, was told that this 
was the boy that had broken open the smoke-house. Ile came 
into the room and asked the defendant if he did it; to which 
he replied, that “he did.” He was asked then, if any one 
assisted him in breaking open the smoke-house; he said “not.” 
He was asked, why he had not stopped the molasses barrel ; 
to which he answered, “he thought he had done so.” He 
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was asked, what he did with the watering pot; he said “ he 
had thrown it into the river.” 

The defendant’s counsel objected to the conviction : 

Ist. Lecanse the house described was not a dwelling-house, 
within the meaning of the statute. 

2nd. Because there was no suflicient evidence of a breaking. 

3rd. It did not appear that Dr. Smallwood lived in the 
dwelling-house on the premises. 

4th. The confessions were under duress and inadmissible. 

Among other things, the Court charged the jury that they 
should receive the confessions of the prisoner with caution, 
having due respect to the situation in which he was when 
they were made; that if the confessions satisfied them that 
the prisoner broke into the smoke-house of the witness, as 
charged, in the night time, and stole therefrom a quantity of 
bacon, he would be guilty. That the smoke-house, as de- 
scribed, was such a building as the law contemplated in the 
use of the word dwelling-house. 

Defendant’s counsel exeepted to the admissibility of prison- 
er’s confessions, and to the charge. 

There was a verdiet of guilty. Judgment and appeal. 


Attorney General, for the State. 
No counsel appeared for the defendant in this Court. 


Nasu, ©. J. The indictment is for a burglary committed 
in the dwelling-house of Charles Smallwood. Burglary is a 
felony at common law; and a burglar is defined by Lord 
Cox, 3rd Institute 63, to be “one that, in the night time, 
breaketh and entereth into a mansion-house of another, of in- 
tent to kill some reasonable creature, or to commit some other 
felony within the same, whether his felonious intent be exe- 
cuted or not.” Toaconviction, itis necessery to prove: iret, 
the breaking; second, the entering; ¢Aird, that the house 
broken and entered, is a mansion-house; fourth, that the 
breaking and entering was in the night time; ji7t, that the 
breaking and entering were with intent to commit a felony. 











352 IN THE SUPREME COURT. 





State v. Whit. 





In all these particulars there must be proof satisfactory to the 
minds of the jury; and if the State fails upon any one pomt, 
the prisoner is entitled to an acquittal. 

The house entered, in this case, was the smoke-house of Dr. 
Smallwood. The first question is, did the smoke-house, at 
the time of the entry and breaking, constitute a part of the 
mansion-house? Upon this point, the evidence of Dr. Small- 
wood is, that he lived in Bertie County ; that his smoke-louse 
was about twenty-four yards from his dwelling, which was 
the usual place of his residence; the fence enclosing the 
dwelling did not include the smoke-honse, but all of this 
building was without the yard, except the front end, which 
formed a part of the yard fence, the door of the smoke-house 
opening into the yard; that he used the smoke-house for 
storing meat, and for all the purposes to which such buildings 
are ordinarily applied. 

For the prisoner, it is insisted that the smoke-house, in this 
case, constituted no part of the mansion-house, as it stood 
twenty-four yards from it, and was not included within the 
same common fence. The dwelling-house, at common law, 
includes, not only the premises actually used as such, but also 
such out-buildings as were within the curtilage, or court-yard, 
surrounding the mansion-house. Roscoe’s Crim. Ev. 348, 362. 
The smoke-house was a building used with the dwelling-house, 
and necessary to it in this country; and the only door it had, 
opened into the yard. In legal contemplation it was within 
the curtilage, as one side of it constituted a part of the com- 
mon enclosure. This principle has been recognised in this 
State; the leading cases are those of the State v. Twitty, 1 
Ilay. 102; State v. Wilson, 1 Hay. 242; State v. Langford, 
1 Dev. 253. The objection, then, that the smoke-house was 
not a part of the dwelling-house, cannot be sustained. It was 
within the curtilage, and used with the dwelling-house. 

It is seen, that a part of the definition of burglary is, that 
the breaking and entering must be in the night time, and 
this must be proved by the State; for it is an essential allega- 
tion in the bill of indictment.. There was no evidence to 
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show that this wasthe fact. Dr. Smallwood states that, about 
sun-rise, one morning, he found the door of the smoke-house 
open, and the articles specified, missing. The case does not 
state what white family he had, or where they slept that night. 
lie further states, that he found the molasses still running ont 
of the barrel on the floor. Ilow much molasses was in the 
barrel the night before, or how much there was still in it—to 
what extent the floor was covered with it, we are not inform- 
ed. Ifit had been set to running in tlre night, it probably 
would have ceased running before morning ; and the fact that 
it was still running, rebuts the idea of its having been long in 
that situation, and is entirely consistent with the idea that it 
was set to running after day-light. On the part of the State, 
it was insisted that, as the prisoner was a runaway slave, it 
was more likely that it was done in the night, as he would be 
eareful of showing himself in the day. This may be so, but 
from thence the law cannot presume the fact; and when the 
law does not presume the existence of a fact, there must be 
proof, direct or indirect, before the jury can rightfully pre- 
sume it. 1 Cobb v. Fogleman, 1 Ire. Rep. 440; State v. BRe- 
vels, Bus. Rep. 200. Here, there is neither direct, nor indireet 
proof that the entry was in the night. No proof whatever te 
ascertain that fact. The inference drawn by the State, from 
the fact that the prisoner was a runaway slave, might well 
apply, if the question was whether he had committed the aet, 
but has no bearing whatever in fixing the time. 

Perr Curran. There is error, and must be a venire 

de novo. 


SFATE v. DAVID, a Slave. 


Where a female slave was in the act of resisting the rightful authority of her 
master, another slave, her husband, who approached with the intention of 
violently aiding the resisting slave, heedless of the consequences, and did 
give such aid as made it necessary for the master to turn his force upon him, 
by which he was exposed to a fatal blow from the principal, such interfer- 
ing slave, as well as the principal, is guilty of murder. 
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There is no analogy to be drawn between cases where a free person is on 
trial for homicide, and a slave for slaying his master. 

The proper rule of practice is, for the party having the right to conclude, to 
open the argument. The opposite party then replies, and the former again 
replies in the way of conclusion. 


InpictmeNt for murpeER, tried before his Ilonor, Judge 
Man y, at the Spring Term, 1857, of Pitt Superior Court. 


The charge in the bill was, that a female slave, Fanny, feloni- 
ously assaulted and killed one Abner F. Griffin, and that the 
prisoner and another slave, Mack, were piescnt, aiding in the 
homicide. 

The deceased had been employed by the owner of these 
slaves as an overseer, on a plantation in Pitt County, and the 
accused slaves, and divers others, were in his charge, and had 
been, for about two montlis. 

Franklin Bell, a witness for the State, stated, that on the 
evening of the homicide, he and his father visited the plant- 
ation where the deceased superintended, and got there about 
dark. On approaching the house, he saw a negro boy riding 
off a horse, and mentioned it to the deceased, who went out 
to enquire concerning it. Ile was referred by one of the 
slaves to the house of Fanny and David, for information. 
Getting a light, he proceeded to the horse where David and 
his wife, Fanny, lived, and called upon him to know where 
the horse was. Fanny, who had followed David out of the 
house, answered, that she had sent him off. Upon fur- 
ther enquiry, she said she had sent after an old woman. De- 
ceased told her she ought to have asked him about it; to 
which she replied, that her master had permitted her to do so, 
and she intended to do it, as long as there was a horse on the 
plantation. The deceased said he suspected it was a jug of 
liquor she had sent for; to which she replied, “it was a very 
big jug, and he would see when itcame.” The deceased said 
he had a great mind to whip her for her impudence ; she said 
he would not whip her that night. The deceased then took 
a rope out of his pocket, and told her to cross her hands. 
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She said she would not. Deceased said if she did not, he 
would knock her down. She still refused, when he struck 
her with a stick, which he had in his hand. She threw up 
her arms and received the blow uponthem. David, who was 
standing about twelve feet off, then advanced and said, “ you 
ain’t got to do so,” or “you must not do so here.” The wit- 
ness did not see that he raised his arms. As he approached, 
the deceased turned from Fanny, and struck David a blow on 
the head with his stick, which brought him nearly, or quite, 
to the ground, About the time the deceased struck David, 
Fanny struck him on the head with a pine-knot, or stick of 
light-wood, which knocked him down. After the deceased 
fell, the boy, Mack, who had been standing at the door of the 
cabin, out of which the three had come, came forward with 
an axe, and said, “clear the way.” The witness got over the 
fence to where the parties were—drew a pistol, and told Mack 
to go back into the house, or he would shoot him, whereupon 
he did go back into the house. Witness then turned to the 
others; the deceased was still down on the ground, and Da- 
vid had one knee on the ground, as if in the act of rising ; his 
right hand was on the handle of a maul, and his other upon 
something which witness did not describe. Deceased had no 
other weapon than the stick already mentioned. 

Another witness for the State, /r. Buker, stated substan- 
tially the saine things. 

Violet, a slave belonging to the same plantation, testified 
that she heard the prisoner, Fanny, say, some short time be- 
fore the homicide, that if the overseer tried to whip her she 
would fight him. 

The prisoner offered no evidence, and his counsel claimed 
the conclusion. The Attorney General conceded his right to 
conclude, but insisted on his opening the case, and stating the 
grounds of his defense. This was objected to by defendant’s 
counsel, but the Court ruled the point against him, and he 
opened the argument, as well as concludedit. Defendant ex- 
cepted to this ruling of the Court. 

The defendant’s counsel contended : 











356 IN THE SUPREME COURT. 





State v. David. 





Ist. That according to the testimony, David was not guilty. 

2nd. That to convict David, the State must show a eom- 
mon purpose between Fanny and David, and that the blow 
was stricken in pursuance of that purpose. 


3rd. That if the blow was not preconcerted, but was given 
by Fanny upon a sudden impulse, and David was not cogni- 
zant of her intention to strike, he would not be guilty. 

4th. That if all the parties had been free, Fanny would be 
guilty of manslaughter only, and David would not be guilty 
at all. 

The Court charged the jury, “ that the law of slavery is ab- 
solute authority on the part of the owner, unconditional sub- 
mission on the part of the slave. The master may punish 
his slave at will, and the manner and degree must, in general, 
be left to his own Judgment and sense of humanity, with the 
restriction that he cannot kill. 

The overseer, to whom the master delegates the manage- 
ment of a plantation, and as incidental thereto, the conduct 
of the slaves, would be in the place of the owner, and in the 
absence of any restriction of his power, he would occupy pre- 
cisely the same relations of privilege and responsibility. ‘ Ap- 
plying these principles to the transaction before us, I am of 
the opinion the overseer had full power to punish the woman 
for her insubordination and impudence ; and resistance to his 
rightful privilege was rebellion in her. If, in making such 
resistance, she struck a blow with a deadly weapon, (a stick 
calculated to do great bodily harm,) it was a case of mur- 
der.” 

“Such is the law in respect to the principal actor in the 
commission of this homicide. The rule with respect to the 
principals in the second degree, is that, all persons who are 
present at the commission of the crime, aiding and abetting 
its commission, are guilty also. 

“ An intention to kill is net necessarily invelved ina erimi- 
nal homicide. A purpose to assist another with violence, and 
under circumstances that must necessarily result in death, or 
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some great bodily hurt, is sufficient to characterise a killing, 
thus occurring, as murder. 

“ Tf, therefore, David, when he approached the deceased, in- 
tended to assist the woman in resisting him, and to do so by 
violence, if needful, reckless of the consequences, he also 
would be guilty of the blow struck by the woman in the pros- 
ecution of the purpose, and will be guilty of murder. 

* But if no such purpose was entertained by David, at the 
time he advanced upon the deceased ; if, in other words, he 
was not present as an aider and abettor, he would not be guilty.” 

“A eommon purpose or intent was requisite, but it was not 
necessary that the purpose or intent should be preconceived 
for any particular length of time; it is sufticient if it had been 
formed, and was entertained and acted on at the time of the 
fatal blow.” f 

The defendant’s counsel excepted to this charge. 

The jury found Fanny and David guilty of murder, and 
Mack not guilty. Judgment and appeal by David. 


Attorney General, for the State. 
Rodman, tor defendant. 


Pearson, J. We fully concur in the instructions given by 
his Honor. The threat of Fanny, a short time before, to fight 
the overseer, if he attempted to whip her—the relation of the 
parties, and their conduet at the time of the homicide—was 
evidence tending to show a preconceived purpose on their 
part to resist the overseer, if he should attempt to whip Fanny. 
The jury having negatived this fact by the acquittal of Mack, 
we are to assume that there was no such preconceived com- 
mon purpose. But in respect to the prisoner, David, we are 
to assume from the verdict that he approached the deceased 
with an intention to assist Fanny in her resistance, and to do 
it by violence, if need be, reckless of the consequences. 

We are of opinion that this intention, accompanied by the 
overt act of advancing upon the deceased, although formed at 
the instant, and not preconceived, brings upon the prisoner 
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the guilt of murder. Resistance to the master is a species of 
petit treason, and the mind of a slave who commits it, must 
be wrought up to desperation, and “ fatally bent on mischief.” 
The master not only has the right, butitis his duty, to over- 
come it at all hazzards. The slave knows this, and the spirit of 
insubordination that raises an arm in resistance, must be reck- 
less of the consequences. If, in this state of things, another 
slave advances with an intention to take part, and aid in such 
resistance, lie is alike desperate, and fatally bent on mischief. 
If the prisoner had caught the deceased by the arms, and held 
him, while the woman struck the fatal blow, his guiit could 
not be questioned. Ilis interference produced the same re- 
sult. By his approach it was made necessary for the deceas- 
ed to turn and strike him. Thus the deceased was put off of 
his guard, and exposed to the blow. The accident that the 
prisoner was knocked down and disabled at the outset, can in 
no wise relieve him of the consequences of his unlawful act. 

It is unnecessary to say how far the prisoner’s guilt would 
have been mitigated, had the deceased been in the act of in- 
flicting upon the woman any grievous or cruel injury, because 
there was no evidence that such was the case; on the contra- 
ry, the deceased was doing no more than what he ought to 
have done much sooner. 


Unconditional submission on the part of slaves must be ex- 
acted. If, while one is in the act of resistance, another may 
come up and give aid, without involving himself in the guilt, 
the consequences would be awful. 


His Honor very properly refused to permit any analogy to 
be drawn from the law in regard to free persons. It could 
furnish none in reference to the guilt of slaves where life is 
taken in the act of resistance to the master. 

We agree with his Honor in regard to the rule of practice 
which he enforced, and to which the prisoner’s counsel excepts. 
As the prisoner offered no evidence, he was entitled to the con- 
clusion, but it was proper that his counsel should be required 
to state the grounds upon which a conviction was resisted, 
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in order to give the counsel for the State an opportunity of 
replying to it. Common fairness suggests that this is the pro- 
per course. Otherwise the State would be taken wholly at a 
disadvantage, and the prisoner’s counsel might suggest views 
of the case, and draw inferences from the evidence, which 
would go to the jury unanswered, unless the presiding Judge 
should feel himself called upon to notice them. This would 
be objectionable. The proper rule is, that the party having 
a right to conclude, opens the argument; the opposite party 
then has an opportunity to reply, and he, in his turn, may re- 
ply, by way of conclusion. There is no error. 


Per Curram. Judgment affirmed. 








WILLIAM H. MAYO v. JESSE GARDNER. 


An agreement, the consideration of which is the compromise, or arbitration 
of a right which is doubtful, or supposed by the parties to be doubtful, is 
valid. 


Tus was an action of assumpstt, tried before Manty, Judge, 
at the Spring Term, 1857, of Edgecombe Superior Court. 


The plaintiff declared, 1st, upon an oral warranty of the 
merchantable character of certain turpentine bought from the 
defendant. 

2ndly. Upon a failure to perform an award. 

The plaintiff proved that, in August, 1854, he bought of 
the defendant seventy-four barrels of turpentine for $248; 
that the same was present at the landing when the trade was 
made, and it was agreed that plaintiff should take the turpen- 
tine as it was, without inspection. The most of the price was 
paid down, and the remainder before April, 1855. During 
the interval between August and April, the turpentine was 
permitted to remain where it was, but the barrels being of 
inferior quality, a good deal of it ran out upon the ground, 
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which was scraped up by the plaintiff’s directions and restor- 
ed to the barrels. In the Spring of 1855, after full payment 
of the price had been made, it was agreed, by the parties, 
that the turpentine should be inspected by one Grimmer, and 
what he condemned for dirt, plaintiff should pay nothing for. 
It was accordingly inspected in the presence of the parties, 
and twenty-seven barrels condemned for dirt. The wit- 
ness Grimmer, whe proved this, stated that he understood 
from the conversatien of the parties, that the turpentine had 
been sold as “ dip.” > The whole, he said, was at that time in- 
ferior, not worth more than one-third of a good article. He 
stated that merchantable d/p was worth $3,28. 

The plaintiff contended that he was entitled to recover the 
whole of the twenty-seven barrels, or a proportionate part of 
the sum paid. 

The Court was of opinion that the plaintiff was not entitled 
to recover at all. In deference to which suggestion, the plain- 
tiff submitted to a nonsuit, and appealed. 


Rodman, for plaintiff. 
Dortch, for detendant. 


Nasu, C. J. There is error. The Court below was of 
opinion that the plaintiff could not recover, upon the ground, 
we suppose, (for no reason is assigned,) that there was no 
consideration for the new implied promise on the part of the 
detendant. The original contract was at an end, but in con- 
sequence of the insufficiency of the barrels, a considerable 
quantity of the turpentine ran out, which by the direction of 
the plaintiff was scraped up, and restored to the barrels. It 
was then agreed between the parties, that a Mr. Grimmer should 
inspect the turpentine, and what he condemned for dirt plain- 
tiff should pay nothing for. It was accordingly inspected in 
the presence of the parties, and it was adjudged by Grimmer 
that the twenty-seven barrels were not worth any thing. 
This is the substance of what he stated. We are not passing 
upon the original contract, but our attention is directed solely 
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as to the question as to the existence of a new consideration 
for the new promise. 

The prevention of litigation is a valid and sufficient consid- 
eration ; for the law favors the settlement of disputes. Thus, 
a submission of claims and demands to arbitration is binding, 
so far as this, that the mutual promises are a consideration, 
each for the other. 1 Parsons on contracts, 364. Com. Dig. 
* Action on thecase on Assumpsit,” A 1, B2. In Aeson v. Bar- 
clay, 2 Penn. Rep. 531, an action of slander for words, was 
compromised by the defendants agreeing to pay the plaintiff 
a sum certain; the Court held there was a sufticient consid- 
eration, though the words used were not slanderous. Jn re 
Lucy, 21 Eng. Law and Eq. Rep. 199, it was decided that, to 
sustain a compromise, it was suliicient, if the parties thought, 
at the time of entering into it, that there was a bona fide ques- 
tion between them, though, in fact, there was no such ques- 
tion. 

Now, in this case, Mr. Grimmer, the referee, stated that, 
at the time he inspected the turpentine, none of it was good. 
The plaintiff, no doubt, thought he was entitled to compensa- 
tion from the defendant to the value of the whole of the twen- 
tv-seven barrels, or a proportionate part of the sum paid by 
him for the whole. The defendant, on his part, thought he 
had a good defence to the whole claim. In this situation they 
agree, in order to avoid a law-suit, that Mr. Grimmer shall in, 
spect the turpentine, and what he condemned for dirt, the 
plaintiff should pay nothingfor. Lut the plaintift had already 
paid the whole price to the defendant. The meaning of the par- 
ties, therefore, must have been, that the defendant would pay 
to the plaintiff the value of the terpentine condemned by Grim- 
mer. After this agreement, the plaintiff could not have main- 
tained an action on the warranty, or of deceit. 


Per Crriam. Judgment reversed. 
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Where a contract is so obscurely worded that the Court cannot tell what its 
meaning is, it is error to leave it to a jury to pass on its meaning, but the 
Court should tell them it could not be recovered on. 

Where some of the terms, in which a contract is expressed, are words of science, 
or art, which require the evidence of experts to explain them, the jury, of , 
necessity, must pass upon the meaning of those words; but being ascertain- 
ed by them, the duty of the Court is, still, to give a construction to the con- 


tract. 
Where there are not such terms, the construction is entirely with the Court. 


Action of Assumpsir, tried before his Honor, Judge Man ty, 
at the Spring Term, 1857, of Hyde Superior Court. 

The plaintiff declared on a special contract made with the 
defendant, that the latter was to “take a raft of timber at 
$7,50 per thousand, which was to be prepared by the plaintiff 
in Germanton Bay, and thence towed by the defendant's 
steamer to the town of Washington, and that ¢¢ was to be rea- 
dy when corn was done.” The contract was made in the month 
of March. It was proved that, in June, that is, before the 
cultivation of the then growing crop was finished, the plain- 
tiff called for the timber, but it was not ready. It was fur- 
ther proved, that about the Ist of July, as soon as the grow- 
ing crop was laid by, the raft was ready in the place designa- 
ted. The defendant contended that the meaning of the con- 
tract was, that the raft was to be delivered and taken, when 
the planting of corn was finished. The plaintiff, on the other 
hand, insisted that the true meaning of the bargain was, that 
it was to be delivered and received as soon as the working of 
the crop was done. 

His Honor left the sense of the contract to the jury, upon 
the words and other evidence, as a question of fact, and in- 
structed them, if they found the plaintiff had the raft ready, 
at the time and place he contracted to have it ready, and gave 
notice to the defendant, who refused, or neglected, to take it, 
plaintiff would be entitled to recover damages. If plaintiff 
had not complied with the terms of his contract, i. e., if the 
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raft was not ready in time, according to the proper interpre- 
tation of the agreement, the plaintiff would not be entitled. 
The defendant excepted to this charge. 

Verdict for the plaintiff. Judgment and appeal by defend- 
ant. 


Donnell, for plaintiff. 
Rodman and Sparrow, for the defendant. 


Nasu, C. J. It is certainly true, that the construction of 
a contract, whether verbal or written, is a matter of law, to 
be decided by the Court. Where, however, technical, or un- 
usual words, are used, and their meaning is to be gathered 
trom experts, or persons acquainted with the particular art to 
which these words refer, or from authoritive definitions, as 
there may be conflicting evidence, it may present a question 
tor the jury. 2 Parsons on Contracts, 5. Dut where a con- 
tract presents such a case as may require the aid of a jury, 
the duty of the jury is to ascertain the meaning of the terms 
used, but it is still the duty of the Court to decide the mean- 
ing of thecontract. J/utchison v. Banker, 5 Mee. and Wells. 
Rep. 535. And if a contract isso worded that no definite 
meaning can be attached to it, it is the duty of the Court so 
to instruct the jury. The Court is no more at liberty to guess 
what was the meaning of the parties, than isthe jury. In 
this case, the jury ought to have been instructed, that the 
contract is so obscurely worded that it could not form the 
basis of judicial action. It is utterly impossible, from the 
terms used, to say when the lumber was to be delivered. 
The word “done” has no specific meaning, except in cookery. 
Bread is said to be done, and meat, done, when they are suf- 
ficiently cooked for use as food. But when is corn done? 
The lumber was to be delivered “when corn was done.” 
“ Done” is not a word of art or trade, and requires no expert 
to tell us its meaning. The Court left the sense of the con- 
tract to the jury upon the words, and other evidence, as a 
matter of fact. We have seen that, ina proper case fora 
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jury, they pass only upon the meaning, or sense of the words 
used, the duty of expounding the contract still being the duty 
of the Court. But the jury were no more competent to put a 
construction upon the word “done,” in the connection in 
which it stands, than the Court was. Used as it is in this 
contract, it is senseless, and not susceptible of explanation. 
We may guess at its meaning, but neither a Court or jury are 
permitted to decide controversies by guessing, and no man 
can guess, to his own satisfaction, what the word here means 








Per Curiam. Judgment reversed, and a venire d: 
700U0. 
JOSEPH T. JOICE v. LEWIS Bb. BOHANAN. 


It wasagreed between A and B that, if the former would sell the latter's land ft 
nore than $1500, he might have all he could get over that sum. A sold it on: 
credit for $1800, and bonds were taken, payable to B for the wholesum, whic. 


to his compensation, until the money became due, and was collected. 
might have heen. 


Action oF asscumpsit, tried before Sacnvers, J., at the Sprinz 
Term, 1857, of Stokes Superior Court. 

It appeared that, in September, 1854, the plaintiff and de- 
tendant, by parol, agreed that, if the plaintiff would sell de. 
fendant’s land, that the plaintiff should have all he could get 
for it over $1500; that after this contract was made, the plain- 
tiff sold the land for $1800, and in the same month (Septem- 
ber) plaintiff, defendant, and Vernon, the purchaser met, 
when the defendant received in cash from Vernon, some two 
or three hundred dollars, and took his notes for the remainde: 
of the eighteen hundred dollars, and gave Vernon a bond to 
make title when the purchase-money was paid. After this 
was done, plaintiff requested defendant to give him his note 











JUNE TERM, 1857. 365 








Joice v. Bohanan. 





for his three hundred dollars ; to which defendant replied, “his 
word was as good as his bond.” . 

Vernon was solvent, but it did not appear whether or not the 
notes were due at the commencement of the action. 

Defendant insisted that the plaintiff was not entitled to re- 
cover on this state of facts, and prayed his Honor s0 to in- 
struct the jury. A verdict was taken for the plaintiff, sub- 
ject to the opinion of the Court, with leave to set it aside, and 
enter a nonsuit, if his Honor should be of opinion against the 
plaintiff. 

Afterwards the Court ordered a nonsuit, and plaintiff ap- 
pealed. 


JfeLean and Miller, for plaintiff. 
Morchead, tor defendant. 


Pearson, J. We concur with his Honor that ths plaintifi 
commenced his action too soon. [ad the matter rested upon 
inference, we would have been of opinion that the plaintiff, 
according to the agreement, was to sell for cash, and by way 
ot compensation for his trouble, and in lieu of commissions, 
was to have all he got over $1500; that is, the defendant was, 
in the first place, to have $1500 in cash, in consideration for 
his land, and the plaintiff was then to have any excess he 
might be able to obtain. 

By giving a long credit without interest, the plaintiff could, 
no doubt, have found a purchaser at $2000, or even a larger 
sum ; and so the defendant, if he was held down to $1500, when 
the credit was out, would lose interest and the profits of the 
land, and the consideration received by him be, in fact, less 
than $1500. 

It appears from the evidence, that the plaintiff sold, in part. 
for cash, and the balance on time, to be secured by the notes 
of the purchaser, and the title to be retained. In this, the de- 
fendant acquiesced. He received a part in cash, took the 
notes of the purchaser, and executed a bond to make title 
when the purchase-money was paid. The point is, at what 
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time, according to the intention of the parties, did the plain- 
tiffs. right to demand the compensation agreed on, accrue ¢ 
It is against reason to suppose that the defendant was bound 
to pay the plaintiff’s compensation out of his own pocket, and 
wait for the price which he was to have for his land, until 
the sale-notes became due. This, to use a familiar expression, 
is “putting the cart before the horse.” The primary object 
was to enable the defendant to effect a sale of his land, and 
get the money for it. The plaintiff’s compensation was 
secondary—an incident that was to follow. The plaintiff did 
not get for the defendant $1500, by procuring the notes of the 
purchaser on time, no matter how solvent he was. He had 
no right to demand anything for his services until the defend- 
ant received the price, or had a right to receive it. So, his 
cause of action will not acerue until the sale notes fall due, 
and the defendant receives the money, or has a reasonable 
time to collect it and is guilty of laches. 

The expression used by the defendant that “his word was 
as good as his bond,” amounts to nothing. The meaning is, 
that his word was as good as his bond, for anything he was 
hound to do, but that he did not think he was bound to pay 
the plaintiff before he got the money himself; and in that, we 
concur with him. 

The case referred to by the defendant’s counsel—DPuil v. 
Price, % Bing. Rep. 237, (20 Eng. Com. Law Rep.) is in point. 
Buli undertook to negotiate with the commissioners of woods, 
for the sale of Price’s interest in certain premises, and was to 
attend to the business in reference to the valuation, &c., and 
was to have two per cent on all he obtained by private treaty, 
arbitration, or trial by jury, for his trouble and exertions. The 
value was ultimately fixed by a jury at £4000, but it turned 
out’that the property was charged with an annuity of £80 a 
year. In consequence of a difficulty in settling this matter, 
the payment of the £4000 was postponed, and the commission- 
ers paid the money into bank, where the parties entitled to 
it could get it by application to the Court of Exchequer. 
Bull commenced his action before Price had received the 
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money, and it was decided that he began too soon. The 
Court say, he was entitled to commissions, not on the sum 
which may be agreed on, or awarded, or ascertained by a 
jury, but on the sum which may be obtained by the defend- 
ant, and that Bull must wait until Price “actually obtained, 
that is, received it,” or, at least, until the amount that he ought 
to receive, was ascertained. 

So, we say, the plaintiff must wait until the price, agreed to 
be paid, falls due. 


Per Curiam. Judgment affirmed. 








DAMERON H. PUGH v. OLIVER W. NEAL. 


The words for which an action of slander was brought were, “that the plain- 
tiff had sworn falsely, in a trial before a justice of the peace, as to an account 
in his favor against the defendant ;” eld, that the plaintiff was not bound 
to show that the justice of the peace, before whom that trial was had, was 
duly commissioned. 


Tis was an action on the case for sLanprr, tried before 
Batmry, J., at the Spring Term, 1857, of Hyde Superior 
Court. 

The charge was, that the defendant said that the plaintiff 
had sworn falsely, in a trial before a justice of the peace, to 
an account in favor of himself against the defendant. 

It was in evidence that a judgment was rendered against 
the defendant, on the oath of the plaintiff, by one Joseph C. 
Tunnell, who was, at the time, sitting for the trial of causes, 
and acting as a justice. During the trial, Tunnell was spoken 
of as the justice before whom the warrant was tried, but there 
was no evidence that he was commissioned as such, nor that 
he acted generally in that capacity. 

The defendant’s counsel, in the argument of the cause, ob- 
jected to the sufficiency of the proof, as to Tunnell’s being a 
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justice of the peace, and asked his Honor to charge that it 
was insufficient. 

His Honor declined so to charge, but told the jury if Joseph 
C. Tunnell was, at the time, sitting for the trial of causes, and 
acting as a justice of the peace, administering oaths, and do- 
ing other acts pertaining to the office, there was no necessity 
for showing that he was commissioned. Defendant excepted. 

Verdict and judgment for the plaintiff. Appeal by defend- 
ant. 

No counsel for plaintiff. 

Sparrow, tor defendant. 


Nasu, C. J. The slanderous words used by the defendant, 
on which the action is brought, are as follows: That the plain- 
tiff had sworn falsely, in a trial before a justice of the peace. 
It was in evidence that, a judgment had been obtained betore 
aman named Tunnell, against the defendant, on the oath of 
the plaintiff. The pleas were, the “general issue” and “justifi- 
cation.” There was no evidence that Tunnel was a justice of 
the peace, further than his acting as such on that occasion. 

The defendant objected that there was no evidence that 
Tunnell was a legally authorised magistrate, regularly com- 
missioned, and asked the Court so to instruct the jury, which 
was refused. 

Under the plea of not guilty, the sufficiency of the words 
to sustain the action, necessarily arises. Do the words by the 
defendant here, amount to the charge of perjury ? 

Perjury is said, by Lord Coxr, to be committed when a 
lawful oath is administered in some judicial proceeding, to a 
person who swears falsely, &c., in a matter material to the is- 
sue, or point, in question; 3 Ins. 164. In this case, the 
charge made by the defendant is, that the plaintiff had sworn 
falsely, in a trial before a justice of the peace. This, then, is 
a distinct charge of perjury, standing in need of no colloguum 
to make the meaning clear; as much so, as if the word perju- 
ry had been used. The words charge the taking of a false 
oath, before a justice of the peace on a trial. We judicially 
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know, that justices of the peace are judges to try causes liti- 
gated before them, with power to swear witnesses, and that, 
when engagad in the trial of a cause, they constitute a Court 
ot justice. The words, then, used by the defendant, amounted 
toa direct charge of perjury; of course, it was not at all 
necessary to prove that Mr. Tunnell was a regularly commis- 
sioned justice. If the charge had been that the false oath 
was taken on a trial, before Joseph C. Tunnell, it would have 
been necessary for the plaintiff to prove that Tunnell was a 
regularly commissioned justice ; or that he was in the habit 
of acting as such, and discharging the duties of the office. 
The law prescribes no particular form of words to be used in 
making a slanderous charge. If the words or actions used 
are such as to convey to the minds of the hearers the intent 
of the defendant to slander the plaintiff in that particular, it 
is sufficient ; Studdard vy. Linville, 3 Wawk’s Rep. 474; and 
the words are to be taken in their ordinary acceptation among 
those in whose presence they are uttered. umilton v. Sinith, 
2 Dev. and Bat. Rep. 274. 


Per Crriam. Judgment affirmed. 








SOLOMAN LOUDER andv Wife v. WILLIAM B. HINSON. 


Where one occasion sought, under color of process, to wreak his vengeance on an 
individual and his family, by harrassing and insulting them, the jury were 
properly instructed that they might give vindictive damages. 


Tuts was an action of trespass, A. B., tried before Caps 
WELL, Judge, at the Fall Term, 1856, of Cabarrus Superior 
Court. 

The plaintiff’s declared for an assault and battery upon the 
wife. 

Hinson, a constable, having process against Monroe Louder, 
a son of the defendant, and another, for a breach of the peace, 
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came in the night-time, with one Long, who is also a defend- 
ant, and two others, to the house of the plaintiff, at a late 
hour of the night, after the family had gone to bed, and en- 
quired for the son. He was answered by the father that the 
boy had gone to bed, and he did not wish him disturbed that 
night, and offered to be surety for his appearance next day, 
at any place he would appoint. The defendant, Hinson, with 
an oath, said, that he would make the arrest that night. Hin- 
son and Long then got into a scuffle with the plaintiff, and 
one of them pulled his hair. Hinson then come to the fire- 
place where the youth, Monroe Louder, was standing, and 
tapping him on the shoulder, said, that he arrested him, and 
that he was his prisoner. The plaintiffs both, then told the 
party that they had got what they wanted, and to leave the 
house, which they refused to do, but indulged in offensive 
and profane language towards the plaintiffs, and wanton con- 
duct towards their property. One of the party, Long, rushed 
at the male plaintiff with a shovel, and was prevented from 
striking him by the son, Monroe, but pushed him back on the 
bed. The female plaintiff, who was lying in bed, reached up 
and got a gun, which was above her, when the defendant, 
Ilinson, seized it, took it away from her, and struck her with 
it violently, leaving marks of violence on her head and ear 
for several days afterwards. After this, the said Hinson and 
his associates, remained in the house, and about it, for nearly 
a quarter of an hour longer, making insulting and derogatory 
remarks towards the plaintiffs ; after which they went off with 
their prisoner. 

His Honor charged the jury that, if they believed, from 
the testimony, that the parties sought the occasion, under pro- 
ess, to wreak their vengeance on the Louder family, by har- 
rassing and insulting them, it would be a case where they 
might give vindictive damages. Defendant excepted to this 
charge. 

Verdict for the plaintiffs, and several damages against the 
defendants. Judgment rendered. Hinson, only appealed to 
this Court. 
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Jones, for plaintiff. 
No counsel appeared for defendant in this Court. 


Nasu, C. J. The action is trespass for an assault and bat- 
tery upon the female plaintiff. In his charge, his Honor in- 
structed the jury, that if they believed, from the testimony, 
that the parties sought the occasion, under color of process, 
to wreak their vengeance on the Louder family—to harrass 
and insult them, that it would be a case where they were al- 
lowed to give vindictive damages for the battery upon the 
feme plaintiff, if one had been committed. This charge is 
in exact conformity to the opinion expressed by the Judge 
below, before whom the case of Causee v. Anders, 3 Dev. and 

sat. 246. In that opinion, the jury were instructed “ that the 
plaintiff had a right to expect a full compensation in damages 
tor the injury really sustained, &c., but in addition to this, 
the jury were sometimes called on to increase the amount of 
damages, by adding on something by the way of punishment, 
where it appeared the defendant was actuated by malice, and 
a total disregard of the laws, and the plaintiff was in no wise 
to blame.” This opinion was adopted by the Supreme Court, 
almost in so many words. 

This is a case for vindictive damages, and the charge here 
was within the spirit of that referred to. 


Per Curtam. There is no error, and the judgment 
is affirmed. 








Doe on demise of JAMES ATWELL et. al. v. JAMES McLURE. 


The general principle, in an action of ejectment, is, that the plaintiff must 
prove the defendant in possession of the premises sued for, notwithstanding 
the confession of “lease entry and ouster” in the “ common rule.” 

The principle of the rule is to prevent surprise on the party who makes 
himself a defendant. 
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But where a person was served with a copy of the declaration after leaving the 
premises, and entered into the common rule, and contested the matter up- 
on the validity of the title deeds, there being no question as to the identity 
of the land, he shall not be heard to say he was not in possession when the 
declaration was served on him. 

The beginning of an action of ejectment is the serving of the declaration. 


Action of EyEcTMENT, tried before Dick, Judge, at the Spring 
Term, 1857, of Mecklenburg Superior Court. 

The det’t. entered into the common rule and pleaded not guilty. 

The declaration in this case bore date, and was filled up by 
the plaintiff’s counsel on the 7th day of December, but was 
not placed in the hands of the sheriff until several days there- 
after, and was not served on the defendant until the month ot 
March following, he then being off of the land. 

On the said 7th of December, the defendant, some time 
during the fore part, or about the middle of the same, moved 
out of the premises, and during the same day, with his team 
and wagon, moved one Saunders into the same, where he re- 
mained as the detendant’s tenant, until after the return day ot 
this suit, when he aftorned to the plaintiff, and was aecepted 
by him as tenant. 

The cause went to the jury upon the question whether a 
certain deed, made by Alexander McLure, was valid; the 
Court reserving the question of law arising on the above facts, 
with an understanding that he might enter the judgment which 
his decision of the point required. 

The jury found a verdict for the plaintiff on the title. 

Afterwards, on consideration, the defendant insisting that he 
had not been proved in possession, his Honor ordered a non- 
suit according to the agreement, and the plaintiff appealed. 


Boyden and Barringer, for plaintiff. 
Osborne and Jones, for defendant. 


Pearson, J. We concur with his Honor upon the first 
point. The commencement of an action of ejectment is the 
time when the declaration is served ; in other actions, it is the 
time when the writ is issued. This is settled, and the reason 














JUNE TERM, 1857. 373 





Atwell v. McLure. 





of the distinction explained in Thompson v. Led, 2 Jones’ Rep. 
412. 

A copy of the declaration was served on the defendant, 
with a note from his “loving friend, Richard Roe,” saying: 
“T am informed you are in possession of, or claim title to, the 
premises, &c.” He entered his appearance to the action, and 
by leave of the Court, had himself made defendant, entered 
his plea, and went to trial on the question of title. Both par- 
ties claimed under one Alexander McLure, and the question 
turned upon the dona fides of a deed, alleged to have been ex- 
ecuted by said McLure to the lessor of the plaintiff. There 
was no question as to the identity of the land sued for, and a 
verdict was for the plaintiff upon the merits. 

It would be a strange result if, after all this, the defendant 
is entitled toa judgment, on the ground that, although he 
claimed title to the land, yet he was not in possession when 
the action commenced. It would be a mockery of justice to 
allow the defendant, after fighting the case upon its merits, 
and losing it, to turn around and say, if the verdict had gone 
in my favor, I would have been entitled to a judgment, and 
ij am equally entitled to a judgment, notwithstanding the ver- 
dict has gone against me. So, I was safe anyhow, and had 
a chance to gain the case upon the merits! Yet this is con- 
tended for, and was so held by the presiding Judge, under the 
rule as laid down in Albertson v. Redding, 2 Murph. Rep. 
283; S. C. 1 Car. Law Repos. 274. “In ejectment, the 
plaintiff is bound to prove the defendant in possession of the 
premises, which he seeks to recover.” 

We fully approve of, and feel bound by this, as a general 
rule. But in order to fix the extent of its application, and de- 
termine the exceptions to its operation, it is necessary to ex- 
amine into the ‘‘ reason” upon which it is based. 

The action of ejectment is, in form, “ trespass.” The judg- 
ment is, that the plaintiff “recover his damages and costs.” 
The order for a writ of possession is no part of the judgment. 
No one is compelled to become a defendant. A copy of the 
declaration is served to give notice of the action, and to ena- 
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ble the person, if he is concerned in the matter, either be- 
cause he is in possession, or because he claims title to the land, 
to apply and have himself made defendant. The object of 
the fiction of a “casual ejector” is to put it in the power of 
the Court to refuse to allow any one to be made a defendant; 
unless he will enter into the common or special rule. - In this, 
it differs from all other actions. In detinue, the defendant is 
compelled to appear by mesne process, and the judgment is, 
thatthe plaintiff recover the specificthing. For these reasons 
‘it is necessary for the plaintiff to prove that the defendant 
had the article in his possession at the time the action was 
commenced. These reasons, as we have seen, do not apply 
to the action of ejectment; consequently, the general rule 
above referred to, in respect to that action, must be based on 
some other ground. 

If no one applies to defend the action, the plaintiff cannot 
take judgment by default, against the casual ejector, unless 
he proves that the person upon whom a copy of the declara- 
tion was served, was in possession; for, without this, no case 
is constituted in Court, and if a judgment was rendered against 
the easual ejector, A would be turned out of possession with- 
out notice, or an opportunity to be heard, simply by serving 
a copy on B, who is a stranger, and has no concern with the 
land. This branch of the rule is, therefore, founded upon a 
universal principle of justice, and admits of no exceptions. 

Tf any one applies to defend the action, and is permitted to 
make himself a party defendant for that purpose, the other 
branch of the rule is called into action, and it is based, as 
we shall see, upon particular principles, and, consequently, 
admits of many exceptions. 

Suppose the declaration is for twenty acres of meadow, and 
twenty acres of pasture, situate in the parishes of Over 
Stowey, and Nether Stowey, in the County of Somerset; the 
party who is made defendant proves title to two pieces of 
land, answering that general description; but the plaintiff 
proves title to two other pieces of land, answering the same 
general description ; the defendant shall have judgment, un- 
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less the plaintiff proves that he (the defendant) was in posses- 
sion of one, or both, of the latter two pieces, to which the 
plaintiff had proved title; and although it be said the defend- 
ant ought to have disclaimed in regard to the two pieces of 
land claimed by the plaintiff, the reply is, how could he tell 
what land the plaintiff sued for? If he had not defended the 
action, he might have been turned out of possession of his 
own two pieces of land. This was the point in the famons 
case of Goodright v. Lich, 7 Term Rep. 327, where the branch 
of the general rule now under consideration, is established)’ 
That rule is based on a particular reason—to prevent surprise 
on a party who makes himself defendant. The Chief Justice 
(Kenyon) says, in that case, “ when the declaration is deliv- 
ered, the lessor claims, in general terms, so many acres of 
land, which communicates but little intelligence to the per- 
son served with the copy. If the latter happen to be in pos- 
session of any land falling within the description in the de- 
claration, he must defend, in order to preserve his own right. 
Then it would he unjust that a verdict should be found against 
him, although he can prove title to every acre of land, in the 
parishes, of which he was ever in possession; and yet this is 
the consequence of the plaintiff’s argument.” 

Or suppose the declaration is for a tract of land setting out 
the metes and boundaries. The party upon whom the declar- 
ation is served, makes himself defendant. On the trial, it 
turns out that the defendant has title to so much of this tract 
as he is in possession of; the plaintiff has title to the remain- 
der; but the defendant never was in possession of that part; 
the defendant is entitled to a judgment; because the plaintiff 
has failed to prove that he was in possession of any land to 
which he had title. This was the point in Albertson v. Jéed- 
ding, supra, where the English rule is adopted by a majority 
of the Court; although Taytor, C. J., dissents on the ground 
that, as our declarations are more specific in the description, 
the reasons for the English rule do not apply, and he prefers 
to require defendants to enter a disclaimer. But the general 
rule has, ever since, been considered settled, as laid down by 
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the majority of the Court. Henprrson, J., in delivering the 
opinion of the Court, puts it on this reason: “If the defend- 
ant’s possession does not interfere with the plaintiff's claim, 
the mischief (that is the costs) should be borne by the plaintiff, 
who has misled the defendant, rather than by the defendant, 
who has trusted to the plaintiff’s assertion ; otherwise the de- 
fendant whould be compelled to decide, at his own peril, 
whether the lands described are those possessed by him; _al- 
though he is told so by the plaintiff, and this too, when the 
plaintit? describes by artificial boundaries, the beginning and 
the extent of which, may be entirely unknown to the defend- 
ant.” 

So, the principle of the rule is to prevent surprise on the 
party who makes himself a defendant; and the exceptions are, 
that when there is no surprise, and the parties go to trial on 
the question of title, there being no diiticulty as to the identi- 
ty of the land, and both plaintiff and defendant setting up 
claim to the whole of it, if the verdict goes against the de- 
tendant, it is not for him to say that he was not in possession 
at the time the action was commenced. It is sutticient, so 
7uras he is concerned, that he claimed title to the land, and 
made himself a defendant for the purpose of asserting it. 
Accordingly in Jlordecat v. Oliver, 3 Uawks’ 479, it wasruled 
in the Court below, that under the circumstances of thaf case, 
it was not necessary that there should be an actual possession 
by the defendant, to maintain the action ; “ that if the defend- 
ant claimed to be in possession, or claimed the lands in con- 
troversy, and entered himself a defendant, with a view of 
maigtaining such claim, that was sufiicient to enable the plain- 
titi to maintain the action.” The ruling was approved in this 
Court, and the case of Albertson v. Jéedding was reterred to. 
as fixing the general rule; but the case under consideration 
was held to be an exception. We will remark in passing, 
that the form of the notice set out by Blackstone in the ap- 
pendix to the 3rd book, is, “ you are in possession of, or claim 
title to,” &e. Soin Gorham v. Brenon, 2 Dev. Rep. 174, the 
defendant had never been in possession, but he came in and 
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defended the title and possession of one Brenon, and there 
was judgment for the plaintiff, making that case also an ex- 
ception. Soin Wise v. Wheeler, 6 Ire. Rep. 196. The de- 
fendant had never been in possession, and never made an ad- 
mission in regard to the possession, but he had himself made 
defendant, and succeeded in showing title, and there was 
judgment, but there was no intimation that the plaintiff would 
not have been entitled to judgment had he succeeded in the 
question of title ; in fact, this is assumed by the direction giv- 
en to the case. So in McDowell v. Love, 8 lre Rep. 502, the 
defendant never was in possession, but he procured himself to 
be made defendant, upon an affidavit setting out “that the 
premises in dispute were his,” and that Chambers went into 
possession as his tenant; the declaration had been served on 
Chambers, and Love was made defendant on this affida- 
vit. The principle contest was as to a part of the land cover- 
ed by the defendant’s grant, but the plaintiff insisted that he 
was entitled, at all events, toa judgment in respect to a small 
slip of land not covered by the defendant’s grant, on the ground 
that, by coming in to defend as landlord, he admitted himself 
to be in possession, and no evidence was necessary. ‘The 
Court below held otherwise, applying the general rule. In 
this Court that judgment was reversed, on the ground that 
“ the affidavit supplied proof of the tenant’s possession of all the 
land within the boundaries described in the declaration;” and 
the case fell within the exception. In Carson vy. Burnett, 1 
Dev. and Bat. Rep, 546, the declaration described several 
tracts. The defendant having succeeded in showing title to all 
the parts of which his tenant was in possession, the plaintiff 
attempted to secure a verdict by proving title to a part cov- 
ered by the declaration, but of which the tenant had never 
been in possession ; it was held he could not be allowed to do 
so, “for it would bea surprise if the defendant were called on 
to defend for portions of the land of which his tenant never 
had possession,” although they were set out in the declaration; 
and the general rule was, for that reason, applied to the 


case. 
9 











378 IN THE SUPREME COURT. 





Atwell v. McLure. 





These are all the cases in the reports on the subject. They 
fix the general rule, that the plaintiff must show the defend- 
ant in possession, on the principle of preventing surprise, and 
the exceptions are plainly deducible therefrom. 

Our case falls under the exceptions. There is no pretence 
of surprise. ‘The defendant claimed the land in controversy, 
and entered himself a defendant, with a view of maintaining 
such claim. There was no difficulty in regard to the identity 
of the land, and the case is stronger, because he had, a very short 
time before the declaration wasserved, put one Saunders in pos- 
session as histenant. Ifa copy had been served on Saunders, 
the defendant, as landlord, might have come in and defended. 
It can make no difference, so far as he is concerned, that the 
declaration was served on him. Te availed himself of the 
opportunity of trying the question of title, under the same ad- 
vantages, as if the declaration had been served on his tenant. 
Having done so, he can, with no show of justice, insist, not 
only that it should all pass for nothing, but that he should 
have judgment for his costs. AstoSaunders, when the plain- 
tiff asked for a writ of possession, (but for his attornment,) he 
might have opposed the issuing of the writ, or had it superce- 
ded upon motion of audita querela. The order for the writ of 
possession is no part of the judgment, but is now, in most in- 
stances, granted as of course, unless there be special grounds 
for not allowing it. It was ordered in analogy to the writ of 
habere facias seisinam in a real, or mixed action, to prevent 
the necessity of the termor’s resorting to a Court of Equity. 
It would be refused, unless there was proof that a copy of the 
declaration had been served on the tenant, even although the 
landlord, as in our case, had come in and *made himself de- 
fendant, in order to try the title, and there was judgment 
against him. 


Per Cortam. The judgment of nonsuit set aside, and 
judgment for the plaintiff on the 
verdict. 
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WILLIAM H. WESSON v. THE SEABOARD AND ROANOKE 
RAIL ROAD COMPANY. 


A master is not liable for the wilful trespass of his servant. 


Tus was an Action of Trespass, q. c. f., tried before Manty, 
J., at the Spring Term, 1857, of Halifax Superior Court. 

The defendants had, under the authority of an Act of the 
Assembly, proceeded to lay off a rail road from Weldon to 
Gaston, and had let out the construction of the same to cer- 
tain contractors who were occupied during the year 1852, in 
grading the read bed. While so working, the contractors 
above mentioned committed the trespass complained of. The 
President of the Seaboard and Roanoake Rail Road Company, 
gave a general superintendence to the work, but there is no 
evidence that he sanctioned, or even knew of the trespasses in 
question. 

There was a verdict taken by consent of the parties, with 
leave to set it aside and order a nonsuit, if his Honor, upon 
consideration, should be of opinion that the plaintiff could not 
sustain the action. ' 

The Court afterwards ordered a nonsuit, from which the 
plaintiff appealed. 


No counsel appeared for the plaintiff. 
B. F. Moore, tor defendant. 


Pearson, J. There is no error. A master is not liable for 
the wilful trespass of a servant. He is liable in an “ action 
on the case” for an injury, caused by the negligence, or un- 
skilfulness, of a servant, while doing his business. This is an 
action of trespass vi et armis. “There was no evidence that 
the master sanctioned, or even knew of the trespass in ques- 
tion.” 


Per Curiam. Judgment affirmed. 
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JOHN C. WASHINGTON v. JAMES A. VINSON. 


The words “executed P. R. T., D. Sheriff,” endorsed ona capias, which, duly 
issued, and came to the hands of the sheriff, are so much a due and legal 
return, as to make the sheriff liable as special bail, on the failure of him, or 
his deputy, to take a bail bond. 


Tas was a scree Factas, tried before Manty, J., at the 
Spring Term, 1857, of Johnston Superior Court. 

It was issued for the purpose of subjecting the defendant 
as special bail of Wm. G. Parish, Matthew Boykin, and An- 
gustus Parish, against whom a judgment was rendered in the 
County Court of Johnston. 

It appeared that the original action was begun some time 
in the year 1854, and that the writ issuing thereon came to the 
hands of the sheriff, who, in that year, placed the same in the 
hands of P. R. Tomlinson, a deputy of the said sheriff. The 
latter returned the said writ with this endorsement: “ Execu- 
ted, P. R. Tomlinson, D. Sheriff.” 

The only point in the case was, whether that was such a 
due and .legal return as to make the principal sheriff liable 
as special bail, no bail bonds having been taken from the de- 
fendants in the writ. 

His Honor being of opinion with the plaintiff upon this 
point, gave judgment for him, and the defendant appealed. 


- Fowle and Husted, for plaintiff. 
G. W. Haywood and Lewis, for the defendant. 


Nasu, C. J. The defendant is sheriff of Johnston County, 
and received a writ issued in the name of the present plaintiff, 
against certain individuals. This precept was by him placed 
in the hands of his deputy, P. R. Tomlinson, who executed it, 
but failed to take any bail bond from the defendants. The 
return on the writ was “ executed by P. R. Tomlinson, D. 8.” 
The sez. fa. is to subject the defendant as special bail. The 
defendant relies on the plea of nul tiel record. Under this 
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plea, our attention is confined to the judgment set out in the 
sci fa. The sez. fa. states that the writ in the original suit 
came duly to the hands of James Vinson, who was sheriff, &e., 
and that the said James Vinson, by virtue of the said writ, 
did, by his deputy, Parker R. Tomlinson, duly appointed, 
&e., take the bodies, &c. The defendant insists that, from 
the return endorsed on the writ, it appears that it was not ex- 
ecuted by him, but by P. R. Tomlinson, D. 8. Two cases 
upon this point have been brought to our notice. One from 
ist Hay. Rep. 208, (Judge Battle’s edition,) McMurphy v. 
Campbell, and the other from 2nd Car. Law Rep., p. 440, 
Holding v. HIolding. In each, the plea of nul tiel record was 
relied on. They were each against persons who had been 
subpeenaed to attend Court as witnesses in favor of the plain- 
tiffs, in suits then pending; in each the return was made by 
individuals signing their proper names with the affix of the 
letters “ D. S.” The Court, in each case, recognises the per- 
son making the return as the deputy sheriff, but the objection 
was to the form of the return, which was precisely as in this 
case. These decisions are, no doubt, right, as applied to those 
cases. They do not, however, govern this. The defendants, 
in those cases, were those persons who were at liberty to con- 
trovert the return, even if made by the sheriff himself. In 
the former, the judgment was against the defendant, upon the 
ground that it was proved that the person making the return 
was the deputy ; and in the latter, for the defendant, because 
there was no proof of that fact. In our case, the defendant, 
is the sheriff who cannot be heard to disavow the official act 
of his deputy. 

Tomlinson, it is admitted, was the defendant’s deputy; as 
such, it was within his power to execute the writ in the original 
suit, and it was his duty to have taken the bail bonds as re- 
quired by law. For this misfeasance, the sheriff is answera- 
ble to the plaintiff. Against the deputy, no action could have 
been sustained by the plaintiff. His remedy is against the 
sheriff, the principal. There is no error. 

Per Curiam. Judgment affirmed. 
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SIMEON WARBRITTON rv. RICHARD A. SAVAGE. 


If one joint-owner of a crop sells to the other his share of it to pay a debt, 
and it is divided in the presence of both, for the purpose of ascertaining the 
amount to be credited on the debt, there is no trespass in the purchasing 
partner's removing the property, though forbidden by the other. 


Action of trespass, vi et armis, tried before Manny, J., at 
the Spring Term, 1857, of Edgecombe Superior Court. 

The declaration was, for forcibly taking away a quantity of 
cotton. 

One Kellibrew, a witness for the plaintiff, stated that, in 
the fall of the year, 1855, the defendant came to him, and re- 
quested him to go and divide a crop between him and the 
plaintiff. Ile went, and one Worsely divided the corn, fod- 
der and cotton, each into two equal parts, the plaintiff and 
defendant both being present. 

One Manning swore that he was present when the division 
was made; that, in the presence of the plaintiff, after the cot- 
ton was divided, the defendant gave instructions to the wit- 
ness, who was in his employment, to carry all the cotton away, 
and he did so. The plaintiff made no objection at first, but 
after some of the cotton had been put into a cart, he claimed 
the cotton, and forbid the taking away of the part allotted to 
him. He stated further that defendant leased the land on 
which the crop was made from John Ruffin, and agreed that 
the plaintiff should cultivate the land, the defendant furnish- 
ing a horse, and food for one horse during the year 1855, and 
that the crop should be divided equally. 

Worsely proved that plaintiff forbade the defendant from 
taking away the cotton, and threatened him with a law-suit 
if he did so. 

The defendant produced several witnesses, who stated that, 
in the summer and fall of 1855, prior to the division of the crop, 
the plaintiff in conversation with them, said that he was indebted 
to the defendant, and that the latter was to have the whole of 
the crop, until the debt he owed defendant was satisfied. The 
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plaintiff, in conversation with one of the witnesses, stated, 
that he owed the defendant for seven barrels of corn, at $4 
per barrel. Other witnesses proved that plaintiff owed de- 
fendant for provisions furnished that year, previously to the 
division, and that the amount of plaintiff’s indebtedness 
was greater than the value of the cotton. One witness testi- 
fied that, while the division was going on, he asked the plain- 
tiff for the payment of a judgment which he held on him, to 
which he replied, he could not get his money then, for it 
would take all he had, to pay the defendant the debt which 
he owed him. 

The plaintiff contended that, by the division, the title to 
the cotton vested in him, and that he was, by that division, 
put in possession of it. 


The defendant insisted that it was not the intention of the 
parties, by the division, that plaintiff should be put in posses- 
sion of the cotton, but merely to ascertain the amount of the 
plaintiff's share, so that he might receive credit for the value 
of it on the defendant’s account, and that plaintiff had no 
such possession as would enable him to maintain the action. 


The Court instructed the jury that a division and allotment 
of the cotton into two parcels, under the circumstances stated 
by the witness Killebrew, imported a purpose, in the absence 
of proof to the contrary, of giving and vesting in each party, 
what belonged to him. Whether there was proof to the con- 
trary, was submitted to the jury as a question of fact. If it 
was divided with a view to give each party what belonged 
to him, this action might be sustained, unless there was, after 
the division, an agreement on the part of the plaintiff, that 
his share of the cotton should go in payment of the defend- 
ant’s debt, or stand as a pledge for it. Defendant excepted 
to the charge. 

Verdict for the plaintiff. Judgment and appeal. 


Dortch, for plaintiff. 
Rodman, tor defendant. 
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Barrie, J. In one part of his Honor’s instructions to the 
jury, we donotconcur. He told them that if the cotton “ was 
divided with a view to give each party what belonged to him, 
this action might be sustained, unless there was, after the di- 
vision, an agreement on the part of the plaintiff, that his share 
of the cotton should go in payment of the debt due the de- 
fendant, or stand as a pledge for that debt.” Now, it seems 
to us, that the law applicable to the contract was the same, 
whether the agreement was before or after the division, if it 
were the intention of the parties, as was contended by the de- 
fendant, that the division should be made merely to ascertain 
the amount of the plaintiff’s share, so that he might receive 
credit for the value of it on his account with the defendant. 
The testimony admitted of that construction, and if the jury 
should believe that such was the intention of the parties, we 
are not aware of any principle of law to prevent its being ef- 
fectuated. The plaintiff had an undoubted right to sell his 
undivided share of the cotton to the defendant, either for cash, 
or in payment of a former debt ; and then it would belong to 
the defendant as soon as it was set apart and ascertained by a 
division. We cannot distinguish this case, in principle, from 
that of a sale of a part only of a large quantity of goods, when 
such part cannot be ascertained without weighing, or measur- 
ing, or other act of separating, or distinguishing it from the 
rest. There, the purchaser cannot obtain a title to the goods 
until his portion has been set apart; but it is clear that his 
title would accrue, in consequence of the previous agreement, 
the moment it was set apart; Morgan v. Perkins, 1 Jones’ 
Rep. 171. The cases cited and relied upon by the plaintiff’s 
counsel, are not at all opposed to this view ; /?oss v. Swear- 
ingen, 9 Ire. Rep. 481, proves only, that where a lease is 
made, the rent to be paid in a part of the crop, the contract 
is executory, and the title to the crop is in the lessee, until the 
lessor’s part is separated and allotted to him, and that, there- 
fore, before that time, the lessor has no right to take posses- 
sion of any part of the crop, without the consent of the lessee. 
But can it be doubted that the effect of the contract of lease 
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will give the lessor a title to the part allotted to him, the mo- 
ment the division is made? There could be no necessity for 
a new agreement after the division. The case of Brazier v. 
Ansley, 11 Ire. Rep, 12, instead of militating against, rather 
contirms, our position. The Court say, “ina case like this, 
which, in principle, is similar to that of a sale of a lesser part 
out of a larger, the appropriation by the landlord was incom- 
plete, until ratified by the cropper, or his agent and vendee, 
the plaintiff. It would be manifestly unjust to suffer the 
landlord to be sole judge of the rights of the cropper. Not 
only was the assent of the plaintiff withheld, but he positively 
refused to receive the corn set apart from him, or his princi- 
pal.” Would the result have been the same, had the cropper 
assisted in the division? Would it have required anew agree- 
ment made between him and his landlord, to vest in him the 
title to his share? We certainly think that his assent to take 
would have been implied, and that the moment his portion 
was separated from that of the landlord, it would have be- 
come, to all intents and purposes, his property. In J/are v. 
Pearson, + Ire. Rep. 76, a case not referred to by the counsel, 
it was decided that, where one crops, or works with the owner 
of land for a share of the crop, and, after it is made, the crop 
is divided, the share of the cropper is liable to be sold, though 
it was levied on before the division, and though it still re- 
mains in the crib of the owner of the land. The Court said, 
“admit that Powell was the servant and cropper of the de- 
fendant, at the time the growing corn was levied on by the 
otticer, as his property, (which then, in fact, was not his, but 
belonged to the defendant,) still, at the day of sale, the title 
to the corn actually sold, was in Powell, by the division pre- 
viously made with the defendant.” Now, if the division made 
it his, so as to render it liable to sale on a previous levy, we can- 
not see any reason why a contract of sale made previous to 
the division, should not make it his, so as to pass instantane- 
ously to the purchaser. In neither case can there be any 
necessity for an agreement to be made after the division to 
vest the title in him, in order to render it liable to the prior 
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levy of an execution, or to the operation of an antecedent con- 
tract of sale. For the error in the particular mentioned, the 
judgment must be reversed, and a venire de novo awarded. 


Per Curiam. Judgment reversed. 





Doe on the demise of I. M. GILES v. J. M. PALMER, 


A sale of land under, and by virtue of, a judgment and execution, transfers, 
at law, all the estate, rights and interest, of the defendant, in the execution, 
even the legal estate which he holds as trustee. 


Turis was an action of EsEcTMENT, tried before Sacn- 
pers, J., at the Spring Term, 1857, of Orange Superior Court. 

J. M. Palmer made a deed of trust of the property in ques- 
tion to N. J. Palmer, trustee, dated 21st of March, 1853, to 
secure various creditors therein mentioned, upon conditions 
and provisions which, the plaintiff contended below, were 
fraudulent and void as against creditors. This property was 
sold by the trustee, and bought by Henry Lutterloh at a full 
price, who conveyed the same to the defendant, as the trustee 
of his wife. 

While Palmer was thus seized, the property in question was 
levied upon and sold, by virtue of an execution in favor of Foley 
and Woodside against him, and the plaintiff purchased it at 
auction, and took the sheriff’s deed for the same. 

There were various important questions growing out of the 
validity of the instrument, but the Court perceiving that there 
was error in the charge of his llonor, upon the general right 
of the plaintiff to recover, independently of these questions, 
therefore, declined to hear them diseussed. 

Judgment below was rendered pro forma for the defendant, 
on the case agreed. Plaintiff appealed. 


Bailey and Fowle, for plaintiff. 
Graham, for defendant. 
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Nasu, C. J. The defence offered in this action, cannot 
avail the defendant here. The defendant holds the land in 
question as trustee for his wife; as such the legal title is in 
him. The lessor of the plaintiff is the purchaser of the land 
at a sheriff’s sale, under an execution against the defendant. 
A purchaser at a sheriff’s sale succeeds to all the rights of the 
defendant in the execution ; that is, acquires the interest the 
latter had, whatever that may be, in the state it was in at 
the time the execution was levied. utherford v. Green, 2 
lre. Eq. 121. The defendant, in the execution, cannot deny 
the purchaser's right to stand in his shoes. Should the plain- 
tiff, in this case, attempt to deprive the trustee of the posses- 
sion of the premises, the remedy of the cestud que trust will 
be in a Court of Equity. 

There is error in the judgment below, and, by consent of 
the defendant, judgment is rendered for the plaintiff. 


Per Curtam. Judgment reversed. 





REDMOND R. DUPREE v. ELIZABETH DUPREE AND ABRAM 
MOYE. 


The purchase of a particular estate in land by a reversioner, is no evidence tend- 
ing to show that a claim for damages, which the purchaser had, vi account 
of waste theretofore committed, was settled in that purchase. 

It is no objection to an action on the case in the nature of waste, that the re- 
versioner purchase] the estate of the particular tenant, after the waste 


was committed. 


Trespass on the case in the nature of waste, tried before 
Manty, J., at the Spring Term, 1857, of Edgecombe Superior 
Court. 

The land in question was devised by Willis Dupree to the 
plaintiff and James Dupree, in fee, and the latter assigned his 
estate to the plaintiff before the commission of the alleged 
waste. The defendant, Elizabeth, was the widow of the said 











388 IN THE SUPREME COURT. 








Dupree v. Dupree. 


Willis, and, having dissented from her husband’s will, the 
lands in question were assigned to her for dower, in November, 
1849. 

It was proved that the defendant, Abram, in 1854, cultiva- 
ted the premises jointly with the other defendant, and with 
her assent, in the Spring of that year, cut down the trees ina 
portion of the grove around the dwelling, and cultivated it in 
cotton. He-also cleaned up the yard back of the dwelling- 
house, and took off the top dirt, so as to make holes at places. 

Defendants relied on the plea of accord and satisfaction, 
and, to sustain it, they offered proof tending to show that, in 
1853, the estate of the dowress was worth $2000, and they 
showed a treaty for the sale of her right, and produced a deed 
dated in November, 1854, showing a consideration paid by 
plaintiff to defendant, Elizabeth, of $1750, and a conveyance 
of her estate to him for that sum. ; 

The defendants’ counsel contended that, plaintiff having 
purchased the estate of the dowress, after the alleged waste 
was comnnitted, this action could not be sustained. 

His Ilonor ruled that there was no evidence to sustain 
the plea of accord and satisfaction. To which defendant ex- 
cepted.. He was further of opinion that his right of action 
was not taken away by the purchase of the dower interest, af- 
the waste was committed. Defendant further excepted. 

Verdict for plaintiff. Judgment and appeal. 


B. F. Moore, for plaintitf, 
Rodman, tor defendant. 


Barrix, J. The defendants objected to the plaintiff’s re- 
covery, upon two grounds : 

Ist. Because of an accord and satisfaction. 

2ndly. Because the plaintiff had purchased the life-estate of 
the defendant, Elizabeth Dupree, before the- commencement 
of his action. 

We are of opinion that there was no evidence to support 
the first objection, and that, in law, the second is not tenable. 
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1. The only testimony offered to prove the accord and sat- 
isfaction, was the treaty between the parties for the purchase 
of the defendant, Elizabeth’s, life estate, and the deed by which 
it was conveyed to the plaintiff, upon the payment of the 
price by him. We are unable to perceive any such necessa- 
ry, or even probable, connection between that transaction, 
and the adjustment of the damages which the plaintiff had a 
right to claim for the injury done to the land by the defend- 
ants, as to make the one a settlement and compensation for 
the other. In all the cases cited and relied upon by the coun- 
sel for the defendant, where one thing is presumed from 
another, the presumption is founded upon the principle that 
the one is ordinarily the consequence of the other. 

Thus, as it is common in England for the purchaser of goods 
to give his note for the price, a note given after the purchase 
of goods is, in the absence of direct proof, presumed to have 
included the price of such goods. Jotrie v. Harris, 1 Moody 
and Malkin, 322. So, an order for money is not usually left 
in the hands of the drawee, unless the money has been paid. 
Hence the possession of the order is admitted as evidence of 
the payment. Blount v. Starkey, Tay. Rep. 110. So, of all 
the other cases where such presumptions have been allowed ; 
and they can never be safely admitted, unless observation and 
experience have shown that, in the large majority of instances, 
certain facts have caused, or been followed by certain results. 
Can it be shown from observation and experience that the 
purchase of a particular estate in land by a reversioner, or re- 
mainderman, usually embraces an adjustment of the claim for 
damages which the purchaser may have against the vendor ? 
Is it so in the analogous case of a purchase by a remainder- 
man of a life-estate in slaves, or other personal property? It 
may, perhaps, be said, and said truly, that such instances are 
too rare for the production of any such cases. If so, it will be 
rather hazardous to lay down any rule of presumption on the 
subject. The fact might be so, or it might not be so. It is 
a mere matter of conjecture, and conjecture is no proof in fa- 
vor of him who is boundto make proof. Sutton v. Madre, 2 
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Jones’ Rep. 320. We, therefore, agree with his Honor that 
there was no evidence given in support of the plea of accord 
and satisfaction. 

2. The second objection is founded upon the idea that there 
must exist a particular estate, and a reversion at the time 
when the action is brought, as well as when the waste was 
committed. In support of this, the counsel for the defendants 
relies upon the authority of Co. Lit. 35 b., where it is said: 
“ Note, after waste done, there is a special regard to be had 
to the continuance of the reversion in the same state that it 
was at the time of the waste done; for, if after the waste, he 
granteth it over, though he taketh back the whole estate again, 
yet is the waste dispunishable ; so if he grant the reversion to 
the use of himself and his wife, and of his heirs, yet the 
waste is dispunishable, and so of the like; because the 
estate of the reversion continueth not, but is altered, and con- 
sequently the action of waste for waste done before (which 
consists in privity) is gone.” The counsel referred also to the 
case of Bacon v. Smith, 41 Eng. Com. Law Rep. 571, where 
Parreson, Judge, in remarking upon this passage, said “it 
had immediate reference to the old form of action, but the 
rule equally applies to an action on the case in the nature of 
waste.” It is unnecessary for us to enquire whether if the 
plaintiff, in the present case, had granted away his reversion, 
he could have maintained his action. If he could not, it 
would not be for the want of privity, simply because privity 
is not now necessary to the action on the case in the nature of 
waste. Instead of being confined, as the old action of waste 
was, to the owner of the inheritance against his immediate 
tenant for life, or years, it may be brought by a person in re- 
mainder or reversion for life, or years, as well as in fee, or in 
tail, and against a stranger as well as against a tenant. 2 
Saund. Rep. 252, note 7; Williams v. Lanier, Busb. Rep. 30; 
Dozier v. Gregory, 1 Jones’ Rep. 100. It may be brought 
also in the tenuit against a tenant, after the term for life, or 
years, has expired. Ainlyside v. Thornton, 2 Black. Rep. 
1111. Privity, then, not being essential to the maintenance 
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of the action, we are not aware of any principle which forbids 
asuit by a remainderman or reversioner after the purchase 
by him of a particular estate, for waste done before. 

The counsel contends that the right to damages is an incident 
to the tenure, and that when the plaintiff has, by his own act, 
put an end to the tenure, the incident must be extinguished 
with it. But we have seen that the right to damages for the 
waste does not depend on the tenure, and, of course, the infer- 
ence that it must cease with it, cannot be legitimately drawn. 

There is no error in the judgment, and it must be affirmed. 


Per Curram. Judgment affirmed. 





Doe on the demise of LUCIAN N. BRUCE et. al v. THOMAS FAUCETT. 


Where a deed of bargain and sale, reciting its object to be to secure the pre- 
mises to the sole and separate use of the bargainor’s daughter, and a consid- 
eration of one dollar, moving from the bargainee, conveyed the same to the 
said bargainee and his heirs in trust, for the sole, separate and exclusive 
use of the said daughter and Ler heirs, on the death of the daughter, leay- 
ing children, her heirs-at-law ; Zeld, that the said heirs-at-law could not 
maintain an action of ejectment ; and the legal estate still remained in the 
trustee. 


Tuts was an action of ryEcTMENT, tried before Sacnpers, J., 
at the Spring Term, 1857, of Orange Superior Court. 

The lessors of the plaintiff showed that they and the defend- 
ant claimed under John A. Faucett, and produced a deed 
for the premises in question, being a part of lot no. 122, in the 
town of Hillsborough, from him to Ilenry Faucett, his father, 
dated ist of July, 1830, and a deed from Henry Faucett back 
to John A. Faucett, dated 4th of July, 1831, conveying the 
same premises to him in fee, for the sole, separate and exclu- 
sive use of Harriet Bruce, the wife of George W. Bruce, and 
the danghter of the said Henry, and her heirs, forever, exclud- 
ing all right and interest of the husband, which was also ex- 
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ecuted by the said G. W. Bruce, the husband. They then 
proved that Harriet Bruce died in 1842, and that they are 
her children and heirs-at-law; the eldest of whom attained to 
his majority a few days before the date of the demise alleged 
in the declaration. 

The defendant contended that, at the instance and’ request 
of Mrs: Bruce, lot 122 was, on the 24th of February, 1834, 
exchanged for lots 89 and 90, in the said town of Hillsborough, 
which belonged to John A. Faucett, and that a deed was, on 
that day, executed by John A. Faucett, G. W. Bruce, and 
Ilarriet Bruce, to Thomas Faucett, conyeying the said lot, 
(no. 122,) to the said Thomas, stripped of the trust, who again 
conveyed to John A. Faucett, and a deed was, at the same 
time, exeeuted by John A. Faucett to Thomas Faueett, for 
lots nos. 89 and 90, who reconveyed the same to John A. 
Faucett in trust, for the sole and separate use of Harriet 
Bruce and her heirs, forever. 

The defendant further showed, that on the 18th of February, 
1846, John A. Faucett conveyed lot no. 122 to Joseph Allison 
in trust, for the payment of debts, and, on the 29th of Nov., 
1849, he sold the same to the defendant. 

All these deeds were in fee simple, but Harriet Bruce was 
not privily examined as to her execution of the deed in 1834, 
which was proved and registered after her death, only as to 
John A. Faucett. 

It was shown that possession had been, agreeably to these 
conveyances, ever since they were made, and that George 
W. Bruce, the husband of Harriet Bruce, had survived her, 
and was still living. 

A verdict was taken for the plaintiff, by consent, subject to 
be set aside, and a nonsuit entered, in case the Court should 
be of opinion that the action could not be sustained. 

His Honor, according to the agreement, afterwards set 
aside the verdict, and ordered a nonsuit. Plaintiff appealed. 

Graham and Bailey, for plaintiff. 

Norwood, for defendant. 
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Bartrix, J. The construction put by his Honor upon the 
deed under which the lessors of the plaintiff claim, is correct. 
It did not pass the legal estate to the heirs-at-law of Mrs. 
Bruce, and of course they cannot maintain their action of eject- 
ment. The deed is one of bargain and sale, which operates 
to convey the title by the force and effect of the statute of 
uses, 27th Hen. 8th, (see. 1 Rev. Stat., ch. 43, see: 4; Rev. 
Code, ch. 43, sec. 6.) Asa deed of bargain and sale, it is 
governed, in this State by the same principles which were ap- 
plied to itin England. It must have a pecuniary, or other 
valuable consideration. Blount v. Blount, 2 Car. Law Rep. 
587; Brocket v. Foscue, 1 Wawks’ Rep. 64. Though in form, 
a deed of bargain and sale, yetif the only consideration is 
that of love and affection, it will operate as a covenant to 
stand seized. Slade v. Smith, 1 Hay. Rep. 248; Hatch v. 
Thompson, 3 Dev. Rep. 411; Cobb v. Hines, Busb. Rep. 343. 
If no consideration, either good or valuable, appear on the 
face of the instrument, or can be proved aliunde, it will be 
void. Springs v. Hlanks, 5 Ire. Rep. 30; Jackson v. Haugh- 
ton, 8 Ire. Rep. 457. In the late case of Smith v. Smith, 1 
Jones’ Rep. 135, other incidents, which attached to deeds of 
bargain and sale in England, were held to apply to them in 
this State. Thus, the Court say “ it is settled that, a future con- 
tingent use to one unknown, or not in esse, cannot be raised 
by a deed of bargain and sale. It is also settled that a use 
cannot be raised by a general power of appointment given to 
the taker of the first estate in the use; and the case is much 
stronger where the power of appointment is given to a’ stran- 
ger.” , 
All these cases have been referred to for the purpose of. 
showing that the same principles apply to deeds operating 
under the statute of uses here, as they do to deeds operating 
under the same statute in England. There is still another 
rule which applies to a deed of bargain and sale in England, 
which we have not yet noticed. Itis, that if a use be de- 
clared on the legal estate in the hands of the bargainee, the 
statute will not execute it, upon the ground that it will not 

10 
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execute a use upon ause. 2 Black. Com. 355. Thus, if A, 
by a deed of bargain and sale, sold land to B, to the use of 
C, though a valuable consideration may have passed from 
both B and OC, the statute would execute the first use only, 
leaving a trust in favor of C, which could be enforced nowhere 
but in a Court of Chancery. On the absence of any adjudi- 
cated case to the contrary, we do not feel at liberty to with- 
hold the application of the same doctrine here. Indeed, from 
the repeated recognition, by our courts, of the principles which 
prevail in England in relation to this kind of conveyance, we 
feel bound to apply it. The consequence is, that we must 
hold that the legal title to the lot of land in question is still 
outstanding in the hands of the bargainee (the trustee) or his 
alienee, and the lessors of the plaintiff having a trust only, can 
have relief only in a Court of Equity. 


Per Cortam. Judgment affirmed. 








WILLIAM HAWS, ?o the use of JESSE THOMPSON, v. JOHN CRAGIE. 


The presumption of payment, arising from the lapse of time, applicable to a 
bond executed in another State, is that allowed by our law, and not that 
which prevailed in the State where the bond was executed. 


Action of pest, tried before his Honor, Judge Saunvers, 
at the Spring Term, 1857, of Alamance Superior Court. 

The plaintiff declared on a bond executed by the defendant 
in the State of Virginia, more than ten years before the bring- 

‘ing of this suit, and less than twenty years. 

There was no evidence to prove that the presumption, aris- 
ing from the lapse of ten years, was rebutted, and the defend- 
ant insisted that the plea of payment was sustained, and asked 

‘his Honor so to instruct the jury. 

The plaintiff contended that there was a presumption ; that 

the presumption of payment arising under the common law, 
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was the rule to govern the case, as that was presumed to be 
the law prevailing in Virginia when the bond was executed. 

Ilis Honor being of the latter opinion, so instructed the 
jury, who found a verdict for the plaintiff; and judgment be- 
ing rendered accordingly, the defendant appealed, upon ex- 
ceptions to the charge of the Court. 


THill and Bailey, for plaintiff. 
Graham and Long, for defendant. 


Barrix, J. The question involved in this case is, whether 
the common law presumption of payment, which is assumed 
to prevail in Virginia, where the bond was executed, or that 
of this State, in which the action has been brought, shall form 
the rule of decision. In other words, it isa question between 
the lew loci contractus and the lex fort ; and, in our opinion, 
the weight of authority is decidedly in favor of the latter. It 
is admitted that, “ in regard to the merits and rights involved 
in actions, the law of the place where they originated, is to 
govern; but that all forms of remedies and judicial proceed- 
ings are to be according to the law of the place where the ac- 
tion is instituted, without any regard to the domicil of the 
parties, the origin of the right, or the country of the act.” 
Story’s Conf. of Laws, sec. 558. So, that the true enquiry is, 
whether the time which raises the presumption of the pay- 
ment of the bond, regards the rights and merits of the action, 
or is involved in the form of the remedy, and judicial proceed- 
ings which have been instituted for the recovery of the debt. 
Now, it cannot be disputed that the forms of process, and the 
rules of pleading, appertain to the remedy, and that with re- 
gard to them, the ex fori must prevail. 

The plaintiff’s counsel virtually admits this by not object- 
ing to the plea of payment; for it is well known that, at com- 
mon law, a bond being under seal, could not be discharged, 
except by an instrument of as high a nature, to wit, a release 
under seal. Hence, the plea of payment was not allowed to 
an action of debt on a bond, until the statute of 4th Anne, 
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ch. 16, sec. 12, authorised its use. If then, the common law 
is in force in Virginia, unaffected by the statute of Anne, and 
our rules of pleading had to be governed by it, the plea of 
payment would have to be rejeeted, for which nobody con- 
tends. As we have a right to apply our own rules of plead- 
ing to an action brought here upon a foreign contract, we 
think it clear that we must decide upon the merits of the con- 
troversy by our own rules of evidence. The mischief of a 
contrary doctrine are obvious; for if we were to admit evi- 
dence according to the lex loci contractus, “ one of our citizens 
might,” as was forcibly said by the defendant’s counsel, “ be af- 
fected by the testimony of negroes, or other persons, whom it 
is the settled policy of our law to reject as witnesses.” It can- 
not be denied that, when lapse of time is used as a defence 
against a bond, it is upon the ground of its being evidence of 
payment. After a long period, the law recognising the difli- 
culty of procuring direct testimony, allows the party to resort 
to, and avail himself of, presumptive evidence ; and unless it 
be rebutted by counter evidence, it may have all the weight 
of the most positive proof. Defences founded upon presump- 
tions being thus liable to be met and repelled by counter 
proofs, are not so strong as statutes of limitation, which bar 
the remedy, and sometimes the right, after certain periods. 
And yet we find that all these are regarded as affecting the 
“forms of remedies and judicial proceedings.” Thus, Mr. 
Justice Story, in his Conflict of Laws, section 576, says, “In 
regard to statutes of limitation, or prescription, there is no 
doubt that they are strictly questions affecting the remedy, 
and not questions upon the merits. They go ad litis ordina- 
tionem, and not ad litis decisionem, in a just juridical sense. 
The object of them is to fix certain periods within which all 
suits shall be brought in the Courts of a State, whether they 
be brought by subjects, or by foreigners. And there can be 
no reason, and no sound policy, in allowing higher or more 
extensive privileges to foreigners, than to subjects.” Again, 
in section 577, he says: “ It has accordingly become a formu- 
lary in international jurisprudence, that all suits must be 
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brought within the period prescribed by the local law, (lex 


Jori,) otherwise the suit will be barred ; and this rule is equal- 


ly as well recognised in foreign jurisprudence, as it is in the 
common law. Not, indeed, that there are no diversities of 
opinion upon this subject; but the doctrine is established by 
a decisive current of well considered authorities.” These 
principles are founded in justice, as well as convenience, and 
eur Courts will always be found ready to adopt, and give ef- 
fect to them. Thus, in the case of Watson v. Orr, 3 Dev. 
Rep. 161, the Court said, that “ the law of the country where 
a contract is made, is the rule by which the validity of it, its 
exposition, and consequences, are to be determined.” But 
if asuit be brought upon it in the Courts of this State, any 
defence which the defendant may be able to make, must, as 
we think, be availed of, according to our rules of pleading, 
and be established according to our rules of evidence. The 
same principles will be found to prevail in the jurisprudence 
of oursister States. Atleast the diligent research of the coun- 
sel for the plaintiff has failed to bring to our attention a case 
in which a different doctrine has been the rule of decision. 
The case of //orton v. Horner, cited from the 16th Ohio Rep. 
145, has a head-note which seems to make it an exception. 
The note is, that “a contract made in the State of New York, 
for the payment of money in that State, the maker residing 
there at the time of its execution, is controlled by the laws, 
and aftected by the statute of limitations of that State.” In 
looking into the opinion of the Court, we find that the deci- 
sion was founded upon a statute of the State of Ohio, (cited as 
section 4th of the statute, Swan 555,) which declared that all 
actions founded on a contract between parties residing with- 
out this State at the time such contract was made, and which 
are barred by the laws of such State, shall be barred when 
brought in this State.” The case, then, furnishes a strong im- 
plication that, but for the statute of Ohio, which gave effect 
to the New York statute of limitations, it would have been 
governed by the ordinary statute of limitations of Ohio, and 
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is thus an authority against the argument which it was intend- 
ed to support. 

There is a class of cases, the doctrine of which may, by 
some persons, be supposed to be at variance with that which 
we suppose to have been settled by the arguments and au- 
thorities which we have produced. It is, where personal pro- 
perty is adversely held in a State, for a period beyond that 
prescribed by the laws of that State, and after that period has 
elapsed, the possessor removes into another State, which has 
a larger period of limitations, or is without any statute of lim- 
itations, and it has been held that the title of the possessor 
cannot be impugned in the latter State. See Shelby v. Guy, 
11 Wheat. Rep. 361. It is manifest that there is a marked 
distinction between the effect of a statute which gives a right, 
and one which merely bars a remedy. It may be the duty 
of every State, upon the principle of comity, to protect a right 
or title, no matter how acquired, under the laws of another 
State, whether by the direct and immediate effect of a con- 
tract, or an act, or by an act coupled with long possession ; 
but a very different question is presented when the rules of 
pleading, and evidence of the /ex fori, are involved. These 
rules are so various and minute in different countries, that it 
would be utterly impracticable for the judicial officers of any 
one country or State, to ascertain them, and use them as the 
means of decision. Its own rules of pleading and evidence, 
the Judges may, by long study and practice, learn and apply, 
with some hope of doing justice to the suitors, and by these 
rules alone ought they to be governed. 

Our conclusion, then, is, that his Honor erred in holding 
that the presumption of payment did not arise upon the lapse 
of more than ten years after the cause of action accrued on 
the bond in question, as prescribed in our statute of 1826, 
(Revised Code, ch. 65, sec. 18.) For this error the judgment 
must be reversed, and a venire de novo awarded. 


Per Curiam. Judgment reversed, 
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TURNER BYNUM v. D. H. ROGERS et ai. 


A negotiable instrument made for the purpose of being sold in the market, at 
the best price, endorsed by the payee in furtherance of that purpose, and 
sold for cash, by the agent of the maker, at a greater discount than six per 
cent. per annum, is usurious. 


Dest on a BonD, tried before Saunpers, ‘Judge, at the 
Spring Term, 1857, of Chatham Superior Court. 

Pleas “ general issue” and “ usury.” 

The subscribing witness having proved the execution of 
the bond declared on, stated that the obligor, Murchison, re- 
quested him to take it to the defendant Rogers, to whom it 
was made payable, and get him to endorse it, and then to 
dispose of it on the best terms he could; that the defendant 
Murchison, had a considerable amount of money to raise by 
Chatham Court, then to come on in a few weeks, and that 
this bond was made for the purpose of borrowing money for 
that object; that after it was endorsed by Rogers, witness 
took the bond, and meeting with the plaintiff sold that, with 
other bonds to him, at a discount beyond six per cent. This 
witness stated, that he could not say certainly, that the 
bond was made for the purpose of being sold at a rate of in- 
terest exceeding six per cent.; that Murchison did not say 
so, and therefore, he could not say that he knew it to be made 
for that purpose ; that it was delivered to him to raise money 
and to sell it for as much as he could get ; that the defendants 
were able to pay the bond at the time he sold it; that the 
plaintiff knew nothing of what passed between him and Mur- 
chison at the time the bond was executed. 

Plaintiff’s counsel asked the Court to instruct the jury, that 
the bond would only be void, if made expressly for the pur- 
pose of being discounted contrary to law. 

But his Honor charged the jury, that if they believed the 
evidence, the plea of usury was established. Defendants ex- 
cepted. 

The jury, under this instruction, found for the defendants, 
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and the Court having given judgment in their favor, plaintiff 
appealed. 


Haughton, for the plaintiff. 
Phillips, for the defendants. 


Nasu, C. J. The question presented is one of alleged 
usury. Repeated attempts have been made, in this State, to 
induce the Legislature to repeal, or modify the law concern- 
ing usury, and which have as often failed. It is, therefore, 
the established policy of the State, to retain the law forbid- 
ing the taking of usury, and though the act is a penal one, it 
is the duty of the judiciary to enforce it, in all cases, where 
the law applies, and as far as they can, to defeat every effort 
to evade it. The practice most frequently resorted to, to 
evade it, is that of sales, or pretended sales, of notes and other 
paper securities. Much difference of opinion exists, not only 
in decided cases, but among elementary writers upon the sub- 
ject. 1 Parsons on Contracts, 421-7. The difficulty has 
been to lay down some definite and practicable rule which 
shall distinguish between a sale, or a loan, in such transfers. 
The Supreme Court of this State, has, in several cases, laid 
down this principle clearly. In Collier v. Neville, 4 Dev. 
Rep. 30. The Court say: “ The discounting of a bill or bond 
and taking the general endorsement of the holder, does e# vi 
termini constitute aloan, and if the rate of discount exceed 
that fixed by the statute, it is an usuriousloan.” This case is 
followed by that of MeZure v. Collins, 4 Dev. and Bat. Rep. 
210, in which, Collier’s case is approved. The Court say: 
“ But the ordinary transaction of discounting a note or bill 
with an endorsement or guarantee of the transferer, is a lend- 
ing within the statute. The party discounting does, in fact, 
lend money, on interest, to be repaid, either by the person 
receiving, or by some other party to the bill. There is a dis- 
tinction between taking a bill, and advancing money on it, 
with an endorsement, or guarantee, and one without. The 
last is a purchase, and may be for less than the real value ; 
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the former is a loan, and within the statute of usury ; the pol- 
icy of the law is to enable the defendant, to make void, both 
assurances, in toto.” This case is followed by that of Ballin- 
ger v. Edwards, 4 Ive. Eq. 449. In speaking of a purchase 
of a note or bill for less than its real value, the Court say : 
“ But that is subject to this qualification, that it must be 
merely a purchase of the security, and at the risk of the pur- 
chaser, and therefore, if the person who claims to be such 
purchaser, holds the party to whom the money is advanced, 
responsible for the payment of the debt, it is not in daw, or in 
fact, a purchase, but a loan of money upon the security, &c.” 
The only other case to which I shall refer, is that of Ray v. 
McMillan, 2 Jones’ Rep. 229. These cases establish a clear 
rule by which to distinguish between a sale of a bill or note 
and a loan, to wit, when the instrument is transferred by the 
endorsement of the person receiving the money, it is a loan, 
because the endorser is liable for the debt; but when the 
transfer is simply by delivery, it is a sale, if the transaction is 
bona fide. i 

What are the facts in this case? Murchison was. obliged 
to raise a considerable sum of money to meet his liabilities at 
the succeeding County Court. Ile executed the note, in 
question, made payable to the defendant, who endorsed it 
over to the plaintiff, without any restriction, at a discount 
of more than six per cent. per annum. According to the 
cases referred to, the money was a loan to the defendant, and 
at a rate of discount, reserving more than six per cent. per 
annum. This was usurious. 

It is contended by the counsel for the plaintiff, that his 
ILonor below erred in charging the jury, that if they believed 
the evidence, it established the plea of usury ; that the inten- 
tion with which the note was made was a matter of fact to be 
ascertained by them. There was no question of intention in- 
volved in the case to be submitted to the jury. In Collier v. 
Neville, it was held to be clear, that the discounting a bill or 
bond, and taking fhe general endorsement of the holder, does 
ex vi termini constitute a loan, and if the rate of discount ex- 
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ceed that fixed by the statute, it is usurious. This is reitera- 
ted in Ray v. McMillan, 2 Jones 227. In that case as in 
this, that of Kerr v. Davidson, 13 Ire. Rep. 454, was relied 
on to support the objection, that though a loan be made at a 
greater rate of interest than six pet cent., it is not usurious 
within the statute, unless there be a corrupt intent to violate 
the law, which is a question of fact for the jury, and it is, 
therefore, error in the Judge to treat it as a question of law. 

Judge Battle, in commenting on Kerr and Davidson, ob- 
serves: It is true, when the excess of interest may have been 
taken, because of a mistake ina matter of fact, as for instance, 
upon an erroneous calculation of interest, there the testimony 
must be submitted to a jury, to ascertain whether there was 
a mistake or an usurious taking by design. This, says the 
opinion, and nothing more, was the decision in Kerr and Da- 
vidson. 

There is another feature in this case upon which no stress 
is laid, because it is desirable to clearly point out the dis- 
tinction, between a sale of a bill or note, and an usurious con- 
tract growing out of the transfer of such instrument. 

The feature to which I allude is, that the note, in this case, 
was obviously made to be thrown into market—no stress, 
however, is laid npon this fact, for the reason above stated. 


Per Curiam. There is no error, and judgment affirmed. 








SAMUEL COUCH v. GEORGE W. JONES, Adm’r., et al. 


To work a hired slave at the business of blasting rock, in the night time, 
when fragments of falling rocks could not be seen, would not be taking 
ordinarily reasonable care of such property. 

But if a hired slave of his own accord, against the directions of the hirer, with- 
out his knowledge or consent, in the twi-light, when his presence was 
not easily discovered, took the place of one of the regular hands at that 
business, and was killed by a falling rock, the bailee would not be liable 
for the loss. Prarson, J., dissentiente. 
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Action on the cask, tried before SaunpErs, Judge, at the 
Spring Term, 1857, of Orange Superior Court. 

The plaintiff declared for the value of a negro, hired by 
him to the defendants, and killed whilst in their service on 
account of their want of proper care. 

John Parker, a witness for the plaintiff, testified that Cal- 
vin was hired to the defendants for the year 1853, and again 
for 1854, to work upon the North Carolina rail-road, upon 
which they were contractors ; that he was himself in their 
employment, principally engaged in blasting stone out of the 
road-bed, and that he was assisted in that business by one 
other white man, and four slaves belonging to the contrac- 
tors; that on the 4th of February, 1854, he had prepared six 
drills for blasting, late in the evening, which were fired off 
after if was too dark to see fragments of falling stones, which 
might be thrown up; that Calvin assisted in loading the 
drills, and touched the fuse of one of them with a lighted match ; 
that they all ran off when the matches were applied, and 
had proceeded about a hundred and fifty yards, when Calvin 
was struck down dead by a falling stone, weighing twenty- 
five or thirty pounds, which struck him on the head; that it 
was not Calvin’s business to attend to the blasting, but to 
dump carts, and before the matches were applied, Mr. White, 
the defendants’ general agent and superintendant, in a loud 
voice, gave notice to all the hands, who were working in the 
cut, to remove their carts, and leave, which was done. He 
further stated, that Mr. White was at the place where they 
were preparing the blasts some fifteen minutes before the one 
in question took place, and during that time, Calvin was there 
also, assisting in loading the drills with gun-powder and _pre- 
paring for the blasts, and that he remonstrated with Mr. 
White against the danger of blasting in the dark, when they 
could not avoid the fragments of falling stones, but the other 
persisted, and the blasting took place ; that Abner, one of the 
regular blasting hands, left after Mr. White came up to 
where they were, and Calvin took his place ; that there was 
a great deal of blasting of stone done in the year 1853, and 
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that although a general order was always given by Mr. White 
for all the other hands to leave before the matches were ap- 
plied, yet, that Calvin had often, during the year 1853, assist- 
ed in loading and firing the blasts in the presence of Mr. 
White, and with his knowledge, but that he had not been 
thus employed in 1854, and that this was the first day in 
1854 that the blasters and other hands worked together at 
the same place, and that they had never blasted before after 
dusk. 


Stephen A. White, a witness for the defendants, stated that 
he was the general agent of the defendants and superintend- 
ed the work; that he was present whem this blast was made ; 
that it was not quite dark, but deep dusk; that it was Cal- 
vin’s business to dump the carts, and that before the matches 
were applied, he gave orders, in a voice, loud enough to be 
heard by all the other hands, for them to leave; that he did 
not see Calvin at the drills, and did not know that he was 
there; he saw four hands at the spot, and supposed them to 
be the four, whose duty it was to be there; that he always 
told the hands to leave before the blasting took place. 


The Court charged the jury, that the defendants were bound 
to use ordinary diligence in the working of the slave, and if 
they Should find that the blasting of rock was a dangerous 
business, and that the danger was increased by blasting after 
dark, it would be such an act of rashness as a man of ordina- 
ry prudence would not be guilty of, and as such, would make 
the defendants liable. But if the jury should further find 
that the appropriate business of the slave was to attend to the 
carts, and the overseer had given the order for those thus em- 
ployed to get out of the way, and the others had done so, but 
that Calvin, against his general order, and without the know- 
ledge of the overseer, had taken the place of one of the hands 
engaged in blasting, and in consequence was killed, their 
verdict should be for the defendants. Plaintiff excepted to 
to the latter part of this charge. 


Verdict for the defendants. Judgment and appeal. 
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Norwood, for the plaintiff. 
Bryan and Phillips, for the defendants. 


Battie, J. The only part of the charge of his Honor to 
which the plaintiff excepts, is that wherein he instructed the 
jury, if they should find that the appropriate business of the 
slave in question was to attend to the carts, and the overseer 
had given the order for those thus employed to get out of the 
way, and the others had done so, but that Calvin, against his 
general order, and without his knowledge, had taken the place 
of one of the hands engaged in blasting, and in consequence 
thereof was killed, their verdict should be for the defendants. 
The counsel for the plaintiff contends that this part of the 
charge was erroneous; for that the instruction should have 
been, that under the circumstances of the case, the conduct 
of the defendants’ agent was rash, and evinced, a reckless dis- 
regard of danger; that he ought not to have permitted Calvin 
to be present when the blast was made, and that by permit- 
ting his presence, he had not taken that degree of care of him 
which the law requires ; and that, consequently, the defend- 
ants (his employers) were liable for the loss of the slave. 

If the testimony of the plaintiff’s witness, Parker, had been 
the only evidence in the cause, we concede that there would 
have been made out a plain case of the want of ordinary care, 
and the defendants would have been responsible ; and so his 
Honor very properly instructed the jury. But the testimony 
of the defendant’s witness, White, presented the case in a dif- 
ferent aspect, and it was to that, the instruction complained of 
was directed; and it is our duty to say whether, in reference 
to that, it was erroneous. Now, it will be borne in mind that, 
with regard to the finding of the jury upon the comparative 
reliance to be placed upon the statements of the respective 
witnesses, we have nothing todo. It was their province alone, 
unassisted by an intimation, even from the presiding Judge, 
to determine which account of the transaction—that given by 
Parker, or that given by White—was to be taken as the true 
one. The office of the Judge was confined to the duty of in- 
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forming the jury what was the law applicable to the case in 
the different views in which it was presented by the testimo- 
ny. In the absence of a prayer for any more special instruc- 
tions, we think his Honor did all that duty required, when he 
charged that, upon one state of facts, which we see was that 
testified to by the witness, Parker, the defendants were liable 
for the loss of the slave, but upen another state of facts, which 
we also see was sworn to by the witness, White, the defend- 
ants were not, in law, responsible for such loss. Whether 
the latter instruction was erroneous is the only question which 
we have to consider. The testimony of White is, that he was 
the overseer of the hands when the fatal blast was made; that 
it was then not quite dark, but deep dusk ; that it was not the 
business of the slave, Calvin, to make blasts, but to dump 
carts; that before the matches were applied, he gave orders 
in a voice loud enough to be heard by all the other hands, for 
them to leave, and that he always gave such orders on such 
occasions ; that he did not see Calvin at the drills, and that he 
did not know that he was there ; and that he saw four negroes 
only, there, on that occasion. In considering his Honor’s 
charge, with reference to this testimony, we should take to be 
true the statement of the witness, Parker, that, during the 
preceding year, the slave, Calvin, notwithstanding the gen- 
eral order of the overseer, White, to the contrary, did some- 
times assist in blasting, without rebuke from him; that on 
the occasion when the slave was killed, he took the place of 
one of the negroes, whose business it was to make blasts, that 
it was too dark to see falling stones, and that he had run off 
after the matches were applied, and had gone to the distance 
of about one hundred and fifty yards, when he was killed by 
a large fragment of falling stone. This occurred on the last 
Monday of February, 1854, it being the first occasion on 
which blasts were made that year. The slave, Calvin, was 
hired by the defendants to work on the rail road, and his pro- 
per business was that of dumping carts. The defendant had 
the right, therefore, to set him to work at the place where the 
blasting was done, and the only ground of complaint which 
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can be made, is that he was permitted to take the place of 
one of the blasting hands, and to assist in setting fire to the 
matches. The enquiry is narrowed down to this, then—was 
it the omission of ordinary care in the overseer not to have 
seen that Calvin was present, assisting in fixing off the blast ? 
The counsel for the plaintiff contends that it was ; and that he 
might have seen Calvin and ordered him away, had not the 
blast been made in thenight. The witnesses differ somewhat 
in their statements as to the degree of darkness which then 
prevailed; but neither of them says it was too dark to see a 
man, or to distinguish one man from another, though it was 
too dark to see the falling stones. Mr. White says that he 
did see four men, (the proper number present,) but he did not 
observe that Calvin was one of them. Calvin had just be- 
fore, as Mr. Parker says, changed places with Abner, one of 
the regular blasting hands. Was it a want of ordinary care 
in Mr. White, the overseer, not to have noticed the change ? 
Mr. White had not ordered him to be there ; on the contrary, 
he had just before, in a loud voice, told all except the regu- 
lar hands, to leave. His indulgence in the previous year, to 
Calvin’s propensity for the business of blasting, may lead us 
to believe, thatif he had seen him, he would not have driven 
him away. He had, however, on that occasion, in a general 
order, told him to leave, and his only fault then, (if fault it 
was) was in not having seen Calvin change places within Ab- 
ner. Was this an omission of ordinary care for Calvin’s sate- 
ty? Upon the best consideration which we are able to give 
to the subject, we are constrained to say, that we do not think it 
was. “ Ordinary care, (say the Court, in //eathcock v. Pen- 
nington, 11 Ire. Rep. 640,) is that degree of it, which in the 
same circumstances, a person of ordinary prudence would take 
of the particular thing, were it his own.” This definition does 
not fix a standard by which any thing like an approach to 
mathematical exactness and certainty can be attained. The 
very nature of the subject forbids it. What man can be se- 
lected as the model of ordinary prudence? What is ordinary 
prudence, as distinguished from that which is more or less 
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than ordinary? It is very nearly, if not quite impossible, for 
any one man to establish a certain and invariable standard for 
himself, much less for others. In such cases the law has giv- 
en a rule, without affording us a certain guide, by which to 
follow it. Necessity requires some rule, and therefore, the 
law has prescribed one. The nature of the subject prevents an 
approach, in such rule, to more than moral certainty, and 
we must be content to follow it as best we can. 

In the care which is to be taken of a slave, he is.to be ¢on- 
sidered an intelligent being, with a strong instinct of self-pre- 
servation, and capable of using the proper means for keeping 
out of, or escaping from, scenes of danger. “ Hence (say. the 
Court in the above cited case of //leathcock v. Pennington,) 
the same constant oversight and control are not requisite for 
his preservation, as for that of a lifeless thing or an irrational 
animal.” So, in the case of /lerring v. Wilmington and Ra- 
leigh R. Re. Company, 10 Ire. Rep. 403, the Court ‘saying 
that, under the particular circumstances stated, the engineer 
of the rail-road cars would have been guilty of negligence in 
running over a log of wood, or a cow, added: “ But as the 
negroes were reasonable beings, endowed with intelligence 
as well as the instinct of self-preservation, and the power of 
locomotion, it was a natural and reasonable supposition, that 
they would get out of the way, and the engineer was not 
guilty of negligence, because he did not act upon the pre- 
sumption that they had lost their faculties by being drunk, or 
asleep.” Again, in the case of Swigent v. Graham, 7 B. Mon. 
(Ken.) Rep. 661, it is said that, a slave, being capable of vol- 
untary motion, of observation, experience, knowledge and 
skill, is presumed, in ordinary cases, to be capable of taking 
care of himself, if disposed to do so, without constant super- 
vision or physical control. 

Let us apply these principles, so well sustained by authori- 
ty, to the case before us, and see what will be the result. We 
will admit that the blasts were the more dangerous by being 
in the night, and if Calvin had been one of the regular blast- 
ing hands, his owner might have complained of the overseer 
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tor ordering him to do such work at such a time. But he 
was not ordered to be there. It was no part of his business 
to be there. On the contrary, his duty required him to*be 
elsewhere. If there were greater danger from the falling 
stones then, than there would have been in the day time, his 
intelligence, and his instinct of self-preservation, ought to 
have kept him out of the way of harm. If the overseer had 
learnt by experience, that the slave would not obey his or- 
ders to leave in the day time, he had no reason to suppese 
that he would run needlessly into dangerat night. The over- 
seer, therefore; had nothing to arouse his suspicions, so as to 
keep. him constantly on the alert, to prevent Calvin from 
changing places with one of tle hands, whose duty it was to 
blast. We do not believe that a man of less than extreme 
prudence, would have deemed it necessary to make such look- 
out, for the purpose of stopping Calvin from intermeddling 
in business with which he had no concern. We think that 
Ileatheock v. Pennington, presented a case quite as strong 
as the present, against the hirer of a slave for the application 
of the rule of ordinary care. We cannot decide against the 
defendants in the present case, without unsettling the stan- 
dard set up, in the one to which we have alluded, by the unan- 
imous opinion of the Court. 


Pearson, J., dissenticnte. What amounts to ordinary neg- 
lect is a question of law, and it is for the Court to say, wheth- 
er a given state of facts fixes a party with the charge of such 
neglect. Every case, therefore, must depend on its peculiar 
circumstances, and it is seldom possible to generalise and es- 
tablish a principle. Tor this reason, I did not file a dissent- 
ing opinion, although not entirely satisfied with the decision 
in Hleatheock v.od’ennington, 11 Ive. 640; for, I thought it 
amounted to ordinary negligence, to make a boy work at a 
dangerous position, from 9 o’clock at night, until the next 
morning, during the month of January, and that at least one 
of the hands should have been a grown person. Loys, are not 
zoing to sleep, at allotted hours, in order to prepare themselves 
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for night work, and it was not prudent to trust them entirely 
by themselves. In that case, the boy was hired for the pur- 
pose of driving the horse at “the whim.” It was known to 
be dangerous, and that it had to be worked night and day. 
This clearly distingushes it from the present case, and besides, 
Ch. J. Rurrty, in the opinion delivered by him, evidently 
confounds, “ordinary” and “ gross” neglect. He uses the 
word “ gross” as applicable to the degree of neglect, in that 
case, four times, and concludes that the defendant was not, 
under the circumstances, “ exposed to the imputation of neg- 
ligence, much less gross negligence.” Yet, that case, is used 
as a guide for arriving at a conclusion in this, and this, will 
be used as fixing the principle, that if one gives a general 
order, although he knows that the party has been in the habit 
of disobeying it, and has no reason to believe that he will obey 
it on the particular occasion, he may screen himself, under 
such general order, from a liabitity to which his negligence 
would otherwise expose him. Against such a principle, I feel 
called on to enter my dissent. 

His honor told the jury, that if blasting rock was a dan- 
gerous business, and the danger was increased by blasting 
after dark, “it was such an act of rashness” as would make 
the defendants liable. “ But ifthe jury should further find, 
(that is, although there was this danger and rashness,) that 
Calvin’s business was to attend the carts, and that the over- 
seer had given an order for those thus employed, to get out 
of the way, but Calvin against his general order, and with- 
out his knowledge, had taken the place of one of the blasting 
hands, and in consequence was killed, the defendants would 
not be liable.” 

Blasting rock after dark is dangerous ; the blasting foreman 
remonstrated against it, and the defendants*overseer was not 
only guilty of ordinary neglect, but of gross neglect—nay, 
rashness—in persisting and having it done. I have arrived 
at the conclusion, that the order for the other hands to get 
out of the way, does not relieve the defendants from liability, 
on account of this rashness of their agent, on two grounds: 
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1st. Suppose the order to have been given bona fide, 
in respect to Calvin, as the blast was to be made under cir- 
cumstances of increased danger, a greater degree of vigilance 
being called for at the hands of the overseer, ordinary pru- 
dence required that he should see to it that his order was 
obeyed. It wont do for him to say that he did not know 
Calvin was there. This proves, either that it was so dark 
that he could not see, when none but a madman would set 
off a blast, or he did not take the trouble to look, although as 
we are to assume, he was about todo a rash act. If one of 
the regular hands had been killed, there is no doubt the de- 
fendants would have been liable, although they were hired 
for the purpose of doing this dangerous work, and it would 
seem, there should be a like liability in respect to Calvin, 
who was hired for ordinary work, and who ought not to have 
been permitted to have any thing to do with blasting. 

2nd. But in the second place; Calvin had worked under 
this overseer the year before; he knew that Calvin was in the 
habit of disobeying his general order; so, in respect to Calvin 
it amounted to nothing, and was the same as if the he had 
been excepted out of it. How can the law allow such an or- 
der, impliedly revoked as to Calvin, and allowed to be disre- 
garded by him, as a thing of course to be set up, and have 
the effect of relieving the defendants from a liability to which, 
it is admitted, they were otherwise exposed on account of the 
rashness of their agent ? 

State v. Privitt, 4 Jones’ Rep. 100, furnishes an analogy in 
reference to the effect that this general order is entitled to. 
The defendant was indicted under the late statnte, for a sale 
of liquor to a slave by his clerk. The clerk swore that he 
had general instructions, from the defendant, not to sell to 
slaves. It was left to the jury to say, whether by a course of 
practice to the contrary, or by a special approval, the gener- 
al instructions were not abrogated. The defendant was con- 
vieted, and on appeal, this Court concur in the opinion given 
of the general instructions in the Court below, and intimate 
that he had been dealt with very favorably. The opinion 
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concludes with a suggestion, that if general instructions are 
to have the effect contended for, the statute would be very 
easily evaded. In our case a general order is allowed to have 
the effect of relieving from liability, and nothing is said, and 
no stress is given to the fact of its being virtually abrogated 
“by a course of practice to the contrary, or by special ap- 
proval.” 


Per Cura. Judgment affirmed. 





L. I. HARE v. WILLIAMSON PARHAM, Adin’r. 


Where a warrant has been brought against an administrator for the debt of 
his intestate, and the justice before whom it is returned, renders a judg- 
ment against him individually, it is error, for which a recordari, in the na- 
ture of a writ of error, is a proper remedy. 

The general rule is, in such a case, simply to reverse the false judgment; but 
where it appears that the plaintiff was entitled to a judgment against the 
assets in the hands of the administrator, the Court will order the case back 
to the Superior Court, that the question of assets may be tried. 


Tuts was an action of pest, tried before Damrey, Judge, at 
the Fall Term, 1856, of the Superior Court of Granville. 

It had been commenced before a justice of the peace, on a 
warrant, and was brought against the defendant as adminis- 
trator of one Hester, on a bond made by the intestate. The 
justice of the peace, who tried the warrant, rendered a judg- 
ment against the defendant, in his individual capacity, with 
a stay of nine months. The defendant obtained a recordari 
to have the same reversed for error, and the record of the 
case was made and certified into the Superior Court. The plain- 
tiff filed affidavits to show that the debt was just, and that 
the defendant had voluntarily submitted to the judgment 
rendered. The defendant, on the other hand, filed affidavits 
to show that the judgment was rendered against his consent, 
and from ignorance on the part of the magistrate, who, it 
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was alleged, only intended to enter a suggestion of a want ot 
assets, and to give the defendant nine months to plead. On 
consideration of the case in the Superior Court, his ILlonor 
dismissed the certiorari, and gave judgment against the de- 
fendant for the debt, from which the latter appealed to this 
Court. 


Miller and Graham, for plaintiff. 
Winston, Sen., for defendant. , 


Barrie, J. It is apparent, to us, that the judgment of the 
Superior Court is erroneous, and must be reversed. The error 
seems to have arisen from the Judge in the Court below hav- 
ing treated the writ of recordari, in this case, as an attempted 
substitute for an appeal. It could be so treated, only, when 
the party had been improperly deprived of his right of ap- 
peal, or had lost it by accident or mistake, without any de- 
fault on his part. There is no allegation of facts, made in 
the petition, upon which the application for the writ was 
founded, that the petitioner ever applied to the magistrate to 
be allowed an appeal, or that he was prevented from appeal- 
ing by the misconduct or fraud of the opposite party. The 
petitioner has not stated any ease which entitled him to have 
his cause placed upon the trial docket of the Superior Court 
as upon an appeal. The real ground of complaint, as set forth 
in the petition is, that the magistrate, “ from not understand- 
ing his duty, in the premises, and the proper form of proceed- 
ings in such cases, had rendered a judgment against him 
which is false and erroneous.” This is one of the cases, then. 
in which the recordart has been applied for, to be used as a 
writ of false judgment; and that it may be so used, in this 
State, cannot be doubted. See Parker v.. Gilreath, 6 Tre. 
Rep. 221, and Llartsfield v. Jones, (ante, 309). Such being 
the nature of the cause, the aftidavits taken in it, were unne- 
cessary, as they could not properly be considered in the Su- 
perior Court. In that Court, the plaint, as recorded by the 
magistrate, was the only subject for review, and upon such 
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review, the judgment ought to have been affirmed, if right, 
or reversed, if erroneous. 3 DBouvier’s Inst. 560. That it was 
erroneous, and ought to have been reversed, cannot admit of 
a doubt. The warrant was against the defendant as adminis- 
trator, and the judgment was rendered against him individu- 
allyy which was clearly wrong. Shearin v. Neville, 1 Dev. 
and Bat. Rep. 3. The order of the Superior Court dismissing 
the petition, and the judgment given thereupon against the 
defendant and his sureties, are erroneous, and must be re- 
versed, and this must be certified to the said Court, to the 
end, that the judgment rendered by the justice, out of Court, 
may be there reversed. 

The counsel for the defendant contends, that a judgment of 
reversal simply, is the only judgment which that Court ean 
give, and for this, he cites several authorities. In 2 Bac. Ab. 
page 503, it is said that, “if a judgment be given against the 
defendant, and he bring a writ of error, upon which the judg- 
ment is reversed, the judgment shall only be guod judicium 
reverseter, for the writ of error is brought to be eased and 
discharged from that judgment.” See also 6 Com. Dig. Tit. 
Pleader; 3 B. 20, page 465; 3 Bouv. Inst. 554. That such 
is the general rule, may be trne, but we think, under the pe- 
culiar circumstances of this ease, the Court may go further, and 
order the cause to stand on the docket, with permission to the 
defendant to plead any plea relative to his assets, which could 
be pleaded, had the suit been instituted returnable to the said 
Court. The peculiar circumstances to which we refer, arise 
trom the provisions of the law, in relation to warrants against 
a party who is an executor or administrator, and the action 
of the magistrate with reference thereto in the present case. 
The Act of 1828, (1 Rev. Stat. chap. 46, see. 24, 25; Revised 
Code, eh. 46, See. 34, 35,) directs that when any executor or 
administrator shall be warranted for any demand against his 
testator, or intestate, before the expiration of nine ealendar 
months from the time of his qualification, it shall be the duty 
of the magistrate to postpone the trial, by an endorsement on 
the warrant, to a period beyond that time. If on the trial, 
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the executor, or administrator wishes to avail himself of the 
want of assets, he must suggest it to the magistrate, to be by 
him endorsed on the warrant, who may thereupon ascertain 
the justice of the claim, and give judgment therefor, and then 
return the’ warrant with the endorsement and the judgment, 
to the first term of the county court, where the defendant 
may enter such plea as he may think necessary relative to his 
assets. Some such purpose, we must suppose, the magistrate 
had in view when, after giving judgment against the defend- 
ant, he made the entry: “ The defendant pleads nine months 
stay of this judgment.” This could not have been intended 
for a mere stay of execution, for that could not have been 
pleaded at all, much less by the defendant. It could have 
been granted only at the instance, or by the permission of the 
plaintiff. The only plea, or thing in the nature of a plea, 
which the law authorised, was a suggestion by the defendant 
of a want of assets. That plea could not be tried by the ma- 
gistrate, and it would be useless, therefore, to let the case go 
back to him. By this erroneous proceeding, the defendant 
has not yet had an opportunity of availing himself of it, and 
we think he has a right to do so in the Superior Court, to 
which the writ of recordari removed the cause. On the oth- 
er hand, we think the plaintiffis entitled to have his debt 
paid out of the assets in the hands of the defendant, should it 
be found that he has any. His judgment is reversed, not be- 
cause it appears upon the record of the proceedings before the 
magistrate that he is not entitled to any judgment at all, but 
only because his judgment against the defendant individually, 
is erroneous, and the Superior Court ought, therefore, after 
reversing that judgment, to render a proper one in his favor, 
such as, under the act to which we have referred, will allow 
the defendant to avail himself, by plea, of any defence he 
may have relative to his assets. This, we think, will be found 
to be sustained by the judgment of this Court in the case of 
Shearin v. Neville, above referred to. The judgment of the 
Superior Court is reversed, and a certificate will be sent to 
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that Court, to the end that the proper orders, as indicated in 
this opinion, may be there made. 


Per Curiam. Judgment reversed. 





STEPHEN W. COTTEN v. JOHN Z. DAVIS. 


Where a slave is put into the hands of a child, upon the marriage of such 
child, without any written transfer, and afterwards the parent wills such 
slave to a third person, upon the death of the parent the possession of the 
child becomes adverse towards the legatee, and the statute of limitations 


runs from that period. 


Action of Trover, tried before Sacyprrs, J., at the Spring 
Term, 1857, of Chatham Superior Court. 

The action was brought for the conversion of Peggy, a 
slave, and her two children. The mother of Peggy had been 
placed by Roderic Cotten in the possession of his son, R. C. 
Cotten, upon the marriage of the latter in 1815. JR. C. Cot- 
ten never had any written title to the slave in question, and 
did not claim that she belonged to him. In 1827, Roderic 
Cotten bequeathed Peggy’s mother, together with her children, 
to his widow, Mrs. Anne Cotten. The mother died in the 
possession of R. C. Cotten, and Peggy, who was born there, 
remained with him till 1838, when Mrs. 2. C. Cotten, who 
had a separate estate in certain other slaves which had come 
to her from her father, gave Peggy and nine others, by parol, 
to the defendant, who had then lately intermarried with her 
daughter. This was done with the knowledge of I. C. Cot- 
ten, and was in accordance with the course which Mrs. Cot- 
ten had pursued towards her elder daughter upon her mar- 
riage, te whom she had given, in the same way, ten slaves. 

Peggy remained ever since in the possession of the de- 
fendant, who exercised acts of ownership over her and her 
children, hiring them out, and otherwise treating them as 
his own. 
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Mrs. Anne Cotten died in 1846, and after bequeathing all 
the slaves in her possession to 8S. W. Cotten, constituted him 
her general residuary legatee, and appointed him executor. 
Ife immediately preved his mother’s will, and undertook the 
execution of the same. This suit was brought 11th of An- 
gust, 1853. It was shown that the parties to this suit had 
been upon untriendly terms for eight or ten years. 

The counsel for the defendant requested his Ilonor to charge 
the jury, 

Ist. That the gift, in 1838, to John Z. Davis, was a conver- 
sion, and, therefore, that the statute of limitations began to 
run from that date. 

2nd. That the great length of ‘time during which Peggy 
and children had been out of the possession of those claiming 
the legal right to them, with the attending circumstances, 
would warrant the jury in making a presumption that would 
confirm the title of the defendant. 

A verdict was taken, subject to the opinion of the Court, 
whereupon his I{onor, being of opinion against the defend- 
ant, gave judgment for the plaintiff. 

Detendant appealed. 


Wenston, Sen., for plaintitf. 
Laughton, Phillips and Miller, tor defendant. 


Pearson, J. When a parent makes a parol gift of a slave 
to his child, it is held, that the effect of the act of 1806 is to 
make the child a bailee. Such a gift, however, differs essen- 
tially from a mere loan; (Cowan v. Tucker, 5 Tre. 78;) tor the 
child aecepts it with the expectation that it will be confirmed 
by the parent, in his life-time, or by his will, or by the law, 
in case the parent dies intestate. Indeed, the transaction is 
looked upon by both parties as intended for an advancement: 
the parent, for special reasons, choosing to retain the title. 
So, although it is called a bu/ment, the relation is net that of 
one who hires or lends a slave to his child. In the same way, 
when a mortgagor remains in possession, or a purchaser is 
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let into possession under a contract of sale, the relation is 
called a “tenancy at will,” for the want of some other term, 
although there is no rent reserved, no services, and no tenure; 
all of which are necessary to constitute the relation of “land- 
lord and tenant.” 

If the parent, after such a gift, sells the slave, or makes a 
deed of gift to a third person, that certainly amounts to a re- 
vocation, and puts an end to the bailment; so the relation of 
bailor and bailee does not exist as between such third person 
and the child ; their claims are conflicting and adversary, and, 
in the absence of any arrangement between them, the pos- 
session of the child for more than three years will bar the 
right of such third person. We can see no reason why this 
principle does not apply to the case of a gift by will. The 
rights of the legatee are inconsistent with any right whatever 
in the child; the parol gift is revoked, and the possession of 
the child is adverse; for in no sense of the word can he be 
called a bailee of the legatee. 

In our case, by the will of Roderic Cotten, the slaves are 
given expressly to Anne Cotten. This revoked the parol gift 
of the testator to his son, R. C. Cotten, and unless there be 
some other element in the case to prevent it, the rights of 
Anne Cotten and R. C. Cotten were adversary, and his pos- 
session was necessarily adverse. It is said this effect is pre- 
vented by the fact, that R. C. Cotten, for some reason or other, 
did not claim the slaves as belonging to him. The reply is, 
that in 1838, R. C. Cotten’s wife, with his knowledge, made 
a parol gift of these slaves and others, to the defendant, who 
had then lately intermarried with their daughter; and he has 
claimed them as belonging to him from that time up to the 
present. Now, although if this had been done in the life-time 
of Roderic Cotten, it might not have terminated the bailment, 
because it was, in some degree, consistent with the purpose 
of the original gift, a question which it is not necessary now 
to decide, yet»being done after the title had passed to his leg- 
atee, it certainly had the effect of rebutting any inference to 
be drawn from the fact that R. C. Cotten had not before set 
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up claims to the slaves; at least it would have had that effect 
it the legatee had been a stranger, and not his mother. 

This presents a second consideration. Anne Cotten being 
the mother of R. C. Cotten, it is suggested that her permit- 
ting the slaves to continue in his possession, amounted to a 
gift on her part, and created a like relation of bailor and 
bailee, as had previously existed upon the original gift by 
her husband. It is unnecessary to complicate the case by 
entering upon this subject; for suppose that to be so; 
Anne Cotten died in 1846; in her will certain negroes are 
given by name to the plaintiff; all the horses mules, &c., are 
also given to him, and the residuary clause gives him “ the 
balance of the estate of every description,” and he is appoin- 
ted the executor. This terminated the bailment between 
Anne Cotten and the defendant, which, for the sake of the ar- 
gument, we have supposed to exist. The plaintiff’s right as 
executor, and as legatee, to these slaves, was inconsistent with 
the claims of the defendant; there was no arrangement, ex- 
press or implied, between them. It was the duty of the plain- 
tiff, as the executor of Anne Cotten, to take into his posses- 
sion-all of her estate, and deliver it to the legatees. The fact 
that he is the legatee does not affect the question. We are 
to suppose that, at the end of two years, he had collected the 
estate, and settled it according to law. This brings us down 
to 1848. The writ issued in 1853 ; so, there is five years, dur- 
ing which he has a conflicting claim as legatee, with that of 
the defendant claiming under the original gift made by Rod- 
erie Cotten in 1815, and seven years, during which his duty 
as executor required him to take these slaves into his posses- 
sion. We are of opinion that his laches during that time had 
the effect of vesting the title in the defendant, by force of the 
statute of limitations and his adverse’ possession. This con- 
clusion is fully sustained by the reasoning, and the decision 
of this Court in Simpson v. Boswell, 5 Ire. RN. 49. Indeed, our 
task has been simply to deduce a corollary from the two cases 
—Cowan v. Tucker, and Simpson v. Boswell, ubi. supra. 

It is proper to call the attention of the profession to the fact 
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that, unless the “statement of the case” sets out that by agree- 
ment a nonsuit is to be entered, if the Court should be against 
the plaintiff upon the points reviewed, this Court can do no 
more than order a venire de novo, which does not meet the 
intention, or end the case as if it had come up ina special 
verdict, or case agreed. 


Per Curram. The judgment rendered is set aside, and 
a venire de novo, 





JOAB MEANS v. JERVIS SPEIGHT. 


No judgment can be taken upon a ca. sa. bond, if the debtor appears and an- 
swers when called at the Court to which he is bound, although his surety 
dogs not surrender him. 

But on an appeal to the Superior Court, the debtor is still bound to appear, 
when called in the regular course of the Court, and failing to do so, the 
plaintiff is entitled to a judgment on the appeal bond. 


Morton for supGMent upon the bond of ar insolvent debtor, 
tried before Person, J., at the Spring Term, 1857, of Robeson 
Superior Court. 

The defendant was arrested under a ca. sa., issued by a sin- 
gle justice of the peace, at the instance of the plaintiff, and 
gave bond for his appearance at the next term of the County 
Court of Robeson County, to take the oath under the insolvent 
debtors’s act. .At the term to jrhich he was bound to appear, 
he was called and answered, but not having given notice, and 
his surety failing to surrender him, judgment was rendered 
on the bond against the principal and his sureties, from which 
the defendant appealed to the Superior Court. 

In the Superior Court, the cause being regularly reached, 
the debtor, Jervis Speight, was solemnly called, and, on fail- 
ing to appear, judgment was rendered against his sureties te 
the appeal bond, from which they appealed to this Court. 
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Leitch, for plaintiff. 
Troy, for defendant. 


Bartrix, J. There is not the slightest doubt that the judg- 
ment rendered in the County Court against the defendant and 
the surety on his appearance bond, was erroneous. Though 
the defendant had not given the notice of his intention to take 
the benefit of the insolvent oath, yet, as he appeared, no judg- 
ment could be rendered against him and his surety in the 
bond, because the surety was responsible only for his appear- 
ance. Watson v. Willis, 2 Ive. Rep. 17. This judgment, 
however, was vacated by the appeal from it to the Superior 
Court. The cause was then, by the appeal, properly consti- 
tuted in the Superior Court, and was so treated by both par- 
ties. In that Court, it was as much the duty of the defendant 
to take the necessary steps for qualifying himself to take the 
benefit of the insolvent’s oath, as it had been while the case 
was in the County Court. Among other things which it was 
his duty to do, he was bound to appear whenever he was 
called, in the regular business of tlie Court, and to take the 
oath, or, upon good cause shown, get a continuance of his 
suit until the next term. This is clearly shown by the case 
ot Wilkings v. Bingham, 3 Ire. Rep. 86. This, the defendant, 
upon being solemnly called, failed to do, whereupon the plain- 
tiff became entitled to judgment against him and the sureties 
to his appeal bond, for the amount of the debt, interest and 
costs. Wilkingsv. Bingham, ubi supra; Williams v. Floyd, 
5 Ire. Rep. 649. 


Per Curtam. Judgment affirmed. 








STATE v. CALVIN CRESS. 


Where a penal act, upon which an indictment is founded, is repealed during 
the pendency of the indictment, the defendant is entitled to an acquital. 











422 IN THE SUPREME COURT. 





State v. Cress. 





Tis was an inpicrMEnt, tried before his Honor, Judge 
Dick, at the Spring Term, 1857, of Rowan Superior Court. 

The charge was for selling spirituous liquors by a measure 
less than five gallons, against a statute regulating the town of 
Salisbury. 

The jury found a special verdict to the effect that, on the 
1st day of November, 1856, in the town of Salisbury, in the 
County of Rowan, the defendant did sell spirituous liquor by 
a measure less than five gallons, to wit, by one quart, not 
having then and there a license to do so from the board of 
commissioners or the said town; they further found that the 
Act of Assembly creating the offence had been repealed after 
the finding of the bill of indictment. 

Upon this verdict the solicitor moved for judgment, which 
being refused by the Court, he appealed to this Court. 


Attorney General, for the State. 
Boyden, for defendant. 


Nasu, C. J. The defendant is indicted for selling spiritu- 
ous liquors in the town of Salisbnry, by a less measure than 
five gallons. The private act, under which the indictment 
was drawn, was passed at the session of the Legislature held 
in 1848, whereby it was forbidden to any one to sell spiritu- 
ous liquors within the corporate limits of the town of Salisbu- 
ry, without a license therefor from the commissioners. The 
indictment here, was found at the Fall Term, 1856, of the 
Superior Court of Rowan County. Since the finding of the 
indictment, the act of 1848, under which it was found, has 
been repealed. His Honor held that the indictment could 
not be sustained. In this we concur. The foundation on 
which the indictment rested being removed, the indictment 
must necessary fall to the ground. See Gov v. Howard, 1 
Murp. Rep. 465. 


Per Curmam. There is no error. Judgment aftirmed. 
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G. G. AND WM. A. LEA to the use of THOMAS C. GREEN v. AN- 
DREW BROOKS. 


Costs cannot be given against one to whose use a suit is brought. 


Before Saunpers, Judge, at the last Fall Term of Caswell 
Superior Court. 

This was a RULE obtained by the defendant upon Thomas 
C. Green, to subject him to the payment of the cost of the 
suit, wherein G. G. and Wm. A. Lea, to the use of the said 
Thomas C. Green, were plaintiffs, and the said Brooks was de- 
fendant; and the facts, as admitted, are as follows: In 
that case, which was tried in the Superior Court of Caswell 
several years ago, the defendant obtained a verdict, the said 
G. G. Lea had removed, pending the suit, to another State, 
leaving no property- in this State subject to execution, where- 
with the cost of the suit might be paid, and the said William 
A. Lea was dead at the time the said suit instituted. The 
suit was brought to the use, and for the benefit, of the said 
Green, who had employed the counsel and managed it gener- 
ally. 

Upon the foregoing facts appearing, the rule mist was made 
absolute. Whereupon the said Green prayed for, and obtain- 
ed, an appeal. 

Morehead, for plaintiff. 

Fowle and Bailey, for defendant. 


sarrtK, J, In-common law, costs were not given to either 
party. They are, therefore, regulated altogether by statute. 
The act of 1777, continued in the Revised Statutes of 1836, 
ch. 31, sec. 79, and in the Revised Code of 1854, ch. 31, sec. 
75, provides that, “in all actions whatsoever, the party in 
whose favor judgment shall be given, or, in case of nonsuit, 
dismission, discontinuance, or stay of judgment, the defendant 
shall be entitled to full costs, unless where it is, or may be, 
otherwise directed by statute.” The judgment for costs is to 
be given in favor of the party who succeeds in the suit; but 








424 IN THE SUPREME COURT. 





le av. Brooks. 





ugainst whom is it to be given? Certainly against the other 
party to the suit, for the Court has no other person before it 
against whom to render a judgment of any kind, unless in the 
case of a surety for the prosecution of the suit, or for an ap- 
peal, or a proceeding in the nature of an appeal, which is reg- 
ulated by another statute. The person to whose use a suit is 
brought is no party to the record, and his name is inserted in 
the proceedings as a mere memorandum to show that he is 
authorised to receive the fruits of the recovery.. The party 
plaintiff is the only person whom a Court of Law can recog- 
nize, and it is well settled that he has so complete a control 
over the suit, that he may dismiss it when he pleases, unless 
restrained by a Court of Equity in favor of a person who, in 
that Court, is regarded as the beneficial plaintiff. Deaver v. 
Eller, 7 Ive. Eq. 24. Upon principle, then, it would seem 
that the judgment fer costs against Thomas C. Green, who 
was no party to the record, iserroneous. But the defendant’s 
counsel have referred to, and rely upon, the case of Ashe v. 
Smith, 2 ay. Rep. 305, as one directly in point to sustain 
the judgment against Green. They have referred us to sey- 
eral cases in New York, and to one in Indiana, in support of 
the same position. What necessity there was for such a de- 
parture from principle in those States, we do not know. It 
is very certain that there is no such necessity here. The act 
of 1787, embraced in the 40th section of the 31st chapter of 
the Revised Code, makes ample provision for the security of 
defendants against costs in suits commenced ina court of record, 
and a like provision is made in favor of defendants who may 
appeal from a judgment of a single magistrate by the act of 
1831, which is to be found in the 104th section of the same 
chapter of the Revised Code. In either case the plaintiff may 
be compelled to give bond, with sutticient security, for pay- 
ment of the costs of the suit, in the event of his failing to 
prosecute the same with effect. There is no necessity, there- 
tore, for our departing from all the rules and analogies of the 
law, by giving a judgment for costs against a person who is 
not, and cannot properly be made, a party to the suit. For 
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this reason we cannot approve of the course pursued by the 
Court in the above cited case of Ashe v. Smith. The case 
was decided at an early period of our judicial history, and 
has not been followed, so far as we are aware, by any similar 
adjudication.. Had there been a necessity for it, the Court 
might possibly have compelled a person who abused its pro- 
cess, to pay the costs, by putting him under a rule to do so, 
or be attached for contempt. But it can have no right to 
proceed directly against such person by giving a judgment, 
and issuing and execution, against him. The judgment must 
be reversed, and this opinion certified according to law. 


Per Curiam. Judgment reversed. 








Doe on tke demise of MOSES GIBSON v. RUFUS GIBSON. 


Where the word issue is used in a will, in relation to the interests of a son 
and three daughters of the testator, and as to the daughters, it is clear from 
other provisions of the will, (interpreted under a settled rule of law,) that 
children living at their deaths are meant, the same meaning must be attri- 
buted to it in regard to the son. 


Tis was an Action of EsEcTMENT, tried before Saunprrs, J., 

at the last Spring Term of Guilford Superior Court. 
Cask AGREED. 

The lessors of the plaintiff claim title as heirs and devisees 
of Andrew Gibson. The defendant also claims title under 
Andrew Gibson, the land being the same that‘is devised to 
Joseph Gibson; and the question grows out of, and depends 
upon, the construction of the following clauses of the said 
will, which was made and published on the 24th day of Feb- 
ruary, 1823. 

“5th. I will and devise unto Joseph Gibson, the tract of 
land on which I live, (reserving a life-estate, or maintenance, 
for his mother) also the shade room of my dwelling house, 

12 
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two negroes, &c.,* * * Itis my will that if my son Jo- 
seph die before his wife Mariann, that she shall have the 
same right and privilege and maintenance, as she now has, 
so long as she remains his widow. 

“6th. I will and devise unto my son Joseph Gibson, his 
executors, administrators, or assigns, in trust, to hold to the 
use of the heirs of Elizabeth Gibson’s body, (but she to have 
a maintenance during her life,) a certain tract, or parcel of 
land, lying in the Counties of Guilford and Orange, (describ- 
ing it,) also two negroes, (naming them and other personal 
property,) all of which I have heretofore loaned her, the said 
Elizabeth. 

“7th. I will and devise unto Joseph Gibson, his executors, 
administrators, and assigns, in trust, to hold to the use and 
benefit of the heirs of Jane Gibson’s body, (but she to have a 
maintenance during her life,) one-half a tract of land, known 
by the name of Thompson’s tract, to be equally divided, as to 
quantity and quality, by my executors; also, two negroes, 
(naming them, and other personal property), with all the other 
property heretofore loaned. 

“8th. I will and devise unto Joseph Gibson, his executors, 
administrators, and assigns, in trust, to hold to the use of the 
heirs of Nancy W. Gibson’s body, (but she to have a main- 
tenance during her life,) the other half of the Thompson tract 
to be divided as aforesaid, also four negroes, (naming them, 
and other personal property,) and as much other property as 
will make her heirs part equal to that of her sisters when they 
left me. 

“JT will and devise that if any of my children should die 
without issue begotten in wedlock, that their property return 
and to be equally divided among all my children, the said 
Joseph, trustee, holding such part in trust, that may, or shall, 
come to my daughters, to their children.” 

Joseph Gibson died without ever having a child. 

The defendant claims as the devisee of Joseph Gibson; 
and it is agreed that, if Joseph Gibson took only a life-estate, 
under the will of his father, judgment shall be entered for the 
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plaintiffs; but if the Court be of opinion that Joseph Gibson 
took the fee simple judgment is to be entered for the defend- 
ant. 

The Court rendered judgment for the plaintiff, and the de- 
fendant appealed. 


McLean and Morehead, for plaintiff. 
Miller, for defendant. 


Barrie, J. The case turns upon the construction of the 
will of Andrew Gibson, and the question is whether the lim- 
itation over, in the following clause, is teo remote. “I will 
and devise that if any of my children should die without issue 
begotten in wedlock, that their property return to, and be 
equally divided among all my children, the said Joseph, trus- 
tee, holding such part in trust that may, or shall come to my 
daughters, to their children.” The will was made before the 
15th day of January, 1828, and, on that account, is not to be 
governed by the act of 1827, which declares that “dying with- 
out issue of the body,” &c., shall be understood to mean dy- 
ing without leaving issue, &c., living at the death of the de- 
visee, unless a contrary intent plainly appear in the will. 
Before that act went into operation, the general rule was, 
that such expressions as dying without heir or heirs of the 
body, or without issue, or issues of the body, &c., annexed to 
a devise in fee, and preceding a limitation over of the estate, 
meant an indefinite failure of heirs, or issue of the body, and 
(as tending to create a perpetuity) made the limitation 
over too remote, and, therefore, void. But to this rule there 
were certain exceptions, as well established as the rule itself, 
which prevailed whenever the devisor used expressions in his 
will which showed that he intended to confine the dying with- 
out heirs or issue of the body, to a life, or lives, in being, and 
twenty-one years afterwards, a child in ventre sa mere being 
considered a life in being. See Fearne on Remainders, 467, 
et seg. Davidson v. Davidson, 1 Hawks Rep. 161; Brown 
v. Brown, 3 Ire. Rep. 134; Long v. Norcom, 4 Ire. Rep. 255. 
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It must be admitted, then, that the expression in the clause 
of the will to which we have referred, “if any of my children 
should die without issue begotten in wedlock,” will make the 
limitation over too remote, unless an intention to restrict the 
meaning of the words can be found in the same clause, or in 
other parts of the will. This makes it necessary to enquire 
whether such an intention can be discovered in any part of 
the will, it being our duty to look to every part, in order to 
give a consistent construction to the whole. In the 5th 
clause of his will, the devisor gave to his son Joseph the tract 
of land now sued for, in terms which, by virtue of the act of 
1784, (Revised Code, ch. 119, sec. 26,) if not by their own 
force, conveyed the fee. By the 6th item, he gave to his son 
Joseph certain land and slaves, in trust, for the heirs of the 
body of his daughter Elizabeth; “ but she to have a mainten- 
ance during her life ;” and by the 7th and 8th items, he made 
similar provisions for the heirs of the body, respectively, of 
his daughters, Jane and Nancy, subject to a maintenance for 
their lives, as in the case of his daughter Elizabeth. The 
terms “heirs of the body” of the daughters, mean their chil- 
dren, because the daughters are noticed in the will as being 
alive. Indeed the terms are so explained in the next clause, 
where the limitation over, which we are now considering, is 
_found. That limitation applies to the death of each of the 
daughters without issue begotten in lawful wedlock, as well 
as to his son Joseph, all being equally his children. Now, as 
applied to the daughters, it is manifest that the devisor did 
not mean an indefinite failure of issue, but only to issue living 
at the death of each of them, respectively. The daughters 
took no estate, either legal or equitable, in the property, but 
it became vested in the children, burdened with a charge for 
the maintenance of their mothers. The meaning evident- 
ly was, that if either of the devisor’s daughters died leaving 
no children, then the trustee should hold the property for the 
children of the other daughters, and upon the same terms as 
he held the land and slaves given to them directly. If this 
be so, then the same construction must be put upon the same 
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terms as applied to Joseph, for we cannot reasonably suppose 
that the devisor meant to distinguish between his sons and 
his daughters, when he made the same limitation over upon 
the death of each of his -children.” His intention evidently 
was, that if any one or more of his sons died, leaving a child, 
or children, then his estate should become absolute in such 
child or children ; but if he should leave no child, then his es- 
tate should go over to his surviving brothers and the children 
of his sisters, subject to the maintenance of such sisters. 

Our opinion is that there is no error in the judgment given 
in the Court below, and it is affirmed. 


Per Curtam. Judgment affirmed. 








THE SALEM MANUFACTURING CO. v. JACOB W. BROWER. 


Where it is clear that early notice to a guarantor, of the failure to pay of the 
person whose debt he has guaranteed, could have been of no benefit to him, 
such early notice is not required, and the want of diligence, in this respect. 
does not impair the guarantor’s obligation. 


Tuts was an action of assumpsit, tried before SaunprErs, J.., 
at the Spring Term, 1857, of Forsyth Superior Court. 

The plaintiff, through its agent C. L. Banner, and the de- 
fendant, entered into the following agreement, viz: 

“Salem, January 26th, 1844: An agreement between J. 
W. Brower of Surry county, North Carolina, and the Salem 
Manufacturing Company, viz: The Salem Manufacturing 
Company agrees to deliver to the said Brower, one thousand 
bunches of yarn, 5 lbs. each, from No. 5 to No. 10, averag- 
ing between No. 7 and No. 8, for the sum of $775, to be paid 
in good bonds on other persons; if not due, he, said Brower, 
is to make them due, by paying interest till due, which said 
bonds, he is to assign over for value received. The follow- 
ing are part of the bonds, viz: One bond on Robert Anglin. 
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due 26th of September, 1844, for $75—deduct eight months 
interest, $3,00; one bond on Robert Anglin, due 24th of 
September, 1845, for $75—deduct interest for one year and 
eight months, $7,50.” These and other notes, mentioned in 
the same list, were endorsed by the payee, for value received, 
and delivered to Mr. Banner, the plaintiff’s agent, and the 
cotton yarn was delivered by the latter to the former. In 
1849, the agent, Banner, examined the schedule of bonds, set 
forth in the contract, and all having been collected except 
the two, now in question, upon Robert Anglin, the names of 
the defendant and the agent were torn off of the papers, but 
they were retained by the agent. 

Anglin lived in Virginia, and the plaintiff caused suit to 
be brought on the said two bonds, in the Circuit Court of 
Franklin county, in that State, in the name of the said Brower, 
and at October term, 1851, of that Court, because of a breach 
of warranty in the article, (a smut machine) for which the 
said bonds were giver, and the damages for which, were per- 
mitted, by the laws of that State, to be assessed and set off 
in the suit then pending, a verdict and judgment were ren- 
dered against the plaintiff, to the full amount of said notes ; 
of which failure to collect, the plaintiff gave the defendant 
notice in 1852, or in 1853. 

The defendant’s counsel relied upon the want of a reasona- 
ble notice of the principal’s failure to pay, also on the statute 
of limitations. 

This suit was brought on 27th of January, 1855. 

Ilis Honor was of opinion that the plaintiff was entitled to 
recover, and so instructed the jury. Defendant excepted. 

The jury rendered a verdict for the plaintiff, and judgment 
being entered by the Court, the defendant appealed to this 
Court. 


Morehead, for the plaintiff. 
McLean and Ruffin, for the defendant. 


‘Nasu, C. J. We concur with his Honor below, that the 
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plaintiff is entitled to a judgment for the sum awarded him 
by the jury. On the 26th of January, 1844, the defendant 
purchased from the plaintiff a quantity of cotton yarn, and 
in part payment transferred to the Company, by endorsement, 
the bonds in question, given by one Anglin. This was done 
in pursuance of an agreement, that the cotton was to be paid 
for in good notes on other persons. Anglin lived in Virginia, 
and suit was brought against him in the name of the defend- 
ant, and judgment was rendered in favor of the defendant on 
the 13th day of October, 1851. This action was brought to 
Spring Term, 1855. Notice was given to the defendant of 
the failure to recover on the bonds in 1852 or 53. Before a 
guarantor can be held liable on his guaranty, he must have 
notice of the failure of him whose debt he hag agreed to pay. 
If any time is specified in the contract within which notice is 
to be given, the plaintiff must prove that notice was so given. 
If no time is specified, then notice must be given in reasona- 
ble time. What is reasonable time is a question of law. It 
is required to enable the guarantor to save himself. If, how- 
ever, the notice is delayed for a long time, and it is, never- 
theless, clear that the guarantor could have derived no bene- 
fit from an earlier notice, the delay will not impair his obli- 
gation to pay. 2 Parsons on Con., 174. Clark v. Reaming- 
ton, 11 Metcalf 361. Now it is very certain that the defend- 
ant Brower could have suffered no loss in not receiving earli- 
er notice of the failure of the suit against Anglin. The suit 
was in the name of Jacob W. Brower, and upon the bonds 
in question; so there is a judgment upon the bonds in favor 
of Anglin on these very notes, which will forever bar a recov- 
ery upon them against Anglin. But if the notice was given 
either in 1852 or ’53, the statute does not bar, three years not 
having expired before the commencement of this action. 


Per Curiam. Judgment affirmed. 
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COUNCIL SCOTT v. THE WILMINGTON AND RALEIGH RAIL 
ROAD COMPANY.* 


The killing of a cow, or other animal on a rail road, by the train's running over 
it, is not, of itself, proof of negligence. 


Action of trespass on the case, tried before Bamey, J., at 
the last Term of Wayne Superior Court. 

The declaration was for negligently running their train upon 
the rail road track, by which a cow, the property of the plain- 
tiff, was killed. | 

It was proved that, in 1851, about sun-rise in the morning, 
a cow, the property of the plaintiff, was seen by the witness 
on the side of the rail road belonging to the defendants, and 
not far off from.it, dead ; that the cow had been manifestly killed 
by the engine, or cars, in their passage over the road. No 
train had passed during the night. The mail train that had 
passed the preceding afternoon, was the last that-had pass- 
ed previously to his finding the animal, and, at that time, the 
witness was working not far from the spot where he found it. ; 
that the whistle of the engine blew but once, as the train pass- 
ed that spot; that the cars were going at the rate of twenty 
miles an hour; that the road in this part was straight, and 
the woods open, and that a cow could be seen on the track a 
mile distant ; that the plaintiff lived about two hundred yards 
from the road, and his cows were in the habit of feeding near 
the road ; and this was known to the plaintiff. The cars pass- 
ed along at the usual time, on the evening before. 

The Court charged the jury that, according to this state of 
facts, the plaintiff was entitled torecover. To which defendant 
excepted. 

Verdict and judgment for the plaintiff. Appeal by the 
defendant. 


Dortch, for the plaintiff. 
B. F. Moore and W. A. Wright, for defendant. 





*Judge Bartue, being a stockholder in this company, took no part in the 
decision of this cause. 
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Pearson, J. In the case of Herring v. Wilmington and 
Raleigh Rail Road Company, 10 Ire. Rep. 402, the facts were 
nearly the same as are presented by this case, with this dif- 
ference—there, the property destroyed was a slave, here, it 
was a cow. It was held, in that case, that the facts did not 
show negligence on the part of the defendant. We consider 
that holding, decisive of this case. 

The plaintiffs counsel, in the argument, admitted that the 
opinion of the Judge in the Court below could not be sustain- 
ed, except upon the broad ground that, if a cow is killed by 
the rail road car, that fact itself is proof of negligence, and 
entitles the owner of the animal to recover, unless the defend- 
ant is able to rebut the presumption of negligence. He relied 
upon Lillis v. Portsmouth and Roanoke Rail Road Company, 
2 Ire. Rep. 138. That case, and Jiggot v. Hast Co. R. L., 
E. C. L. Rep. 229, upon which it is founded, are commented on, 
and explained in Herring’s case, where it is said, “In both 
these cases fire was communicated to the property of the 
plaintiff; in the one case, a barn, and in the other, a fence 
was set on fire by sparks from the cars. It was proven in 
both cases that the cars had been running for a long time, 
and things remaining in the same condition, the fact that 
fire was communicated on a particular occasion, was properly 
held to be prima facie evidence that it was the result of neg- 
ligence.” The opinion then proceeds to point out the distine- 
tion between a fence, or a barn, which are stationary, and an 
animal, which has the power of locomotion. The conclusion 
is, that in respect to to the latter, the principle has no appli- 
cation, because things do not remain in the same condition. 
In the former, the plaintiff’s property remains where it was, and 
if it is set on fire, that fact, of itself, shows that there was some- 
thing wrong about the defendants’ works, or their manage- 
ment, and throws on them the burthen of showing some unus- 
al cause—such as a gust of wind. In the latter the plaintiff’s 
property changes its position ; so, things do not remain in the 
same condition, and how the matter occurred is open for en- 
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quiry ; and as the plaintiff alleges negligence, it is for him to 
make the proof. 

The opinion; then, discusses the question of negligence, as 
an open question, between a log of wood, a cow, and a slave, 
to which it is not necessary now to advert ; for, as stated above, 
the ruling below cannot be sustained, except upon the princi- 
ple above referred to, which, as we have seen, has no appli- 
cation toa case where damage is done to property that has 
the power of locomotion, and which happens to be on the 
track, or to jump on it at the crisis. There is error. 


Per Cvrram. The judgment must be reversed and a 
venire de novo. 








WILLIAMSON WALLACE, Adm’r., v. A. C. McINTOSH, Adm’r. 


It is no objection to the declarations of a slave, as to the state of its health, 
that it furnishes additional evidence of its truthfulness. 

Therefore, where a female slave declared that she was affected with a pro- 
lapsus uteri, and offered to submit to an examination of a person, in verifi- 
cation of her statement, the latter part of the discourse forms no good 
ground of exception to the evidence. 


Action of covenant for a breach of warranty, tried before 
Dick, Judge, at the last Spring Term, of Mecklenburg Supe- 
rior Court. 

The only question in this case was, whether the declaration of 
Mary, theslave, whose ill health was alleged as the breach of the 
covenant declared on, was admissible. The overseer proved, 
that more than once, the slave told him she had a falling of 
the womb, and in the last conversation, she added, that she 
would exhibit her person to prove what she stated. This 
latter part of the slave’s statement was objected to, upon the 
ground, that nothing, besides the declarations as to the mere 
tacts of the disease, were admissible, and declarations going 
to prove the truth of her statement, were improper. The tes- 
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timony was excluded by his Honor, and the plaintiff ex- 
cepted. 

Verdict and judgment for the defendant. Appeal by the 
plaintiff. 


Wilson, for plaintiff. 
Osborne and Jones, for defendant. 


Batrir, J. That the declarations of a slave as to the state 
of his health at the time when they are made, are admissible 
in evidence, in a suit against a white man, is settled. See 
Lioulhae v. White, 9 Ire. Rep. 63; Biles v. Lolimes, 11 Ire. 
Rep. 19, and the cases therein referred to. This was not dis- 
puted on the trial in the present case, and the declarations of 
the girl, Mary, as to her bodily condition, on several occa- 
sions, when she abstained from field-labor, were admitted with- 
out objection. The testimony which was excepted to, seems 
to us, to have been of the same character, and ought to have 
been received. The only perceptible difference beween it, 
and that which was admitted is, that it furnished additional 
evidence of its truthfulness. Its tendency was to show that 
the woman was not feigning illness with the view to avoid 
the performance of her duty as a field-hand. It was calcula- 
ted, therefore, to furnish the very means which would enable 
the jury to determine whether she was speaking the truth, or 
uttering false complaints of sickness. In such cases, “ it must 
be left, (say the court in Biles v. /olmes,) to the good sense 
of the jury, connecting the declarations with the acts and 
looks of the party and other circumstances, to say how far 
such evidence is to be relied on.” Here, the offer of the 
woman to subject herself to the examination of the overseer, - 
at the very time when she declared that she was then labor- 
ing under a disease, was a circumstance well calculated to 
show that she was not uttering a falsehood. It was, indeed, 
a part of the declaration, and could not fairly be separated 
from it, and in excluding it, we think the presiding Judge 
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cominitted an error. The judgment must be reversed, and a 
venire de novo awarded. 


Per Curtam. Judgment reversed. 








Dee on the demise of JOUN R. TAYLOR v. JOSEPH H. GOOCH. 


Where there is a trust, created by the agreement of parties, the possession of 
the cestui que trust is not adverse to that of the trustee, and cannot, no 
matter how long it has been continued, divest the title of the trustee. 

One who purchased a trust-estate, under execution, before the Act of 1812, 
only got the possession of the defendant in the execution, and the equita- 
ble right to be substituted to the rights of the creditor, whose debt he had 
paid. 


Action of EsectMeNt, tried before Manty, Judge, at the 
Spring Term, 1857, of Warren Superior Court. 

The plaintiff showed an occupation of more than thirty 
years, and then put in evidence a deed from Lewis, and Hen- 
ry Potter, to Solomon Walker, dated 17th of August, 1790, 
and also the will of Solomon Walker, proved at the Septem- 
ber term, 1791, of the county court, devising the land 
to his son, John Walker, and showed possession by Solomon 
and John Walker, under their respective titles, for more than 
seven years, claiming the land as their own. Le also prov- 
ed, that John Walker, who married in 1796, left four chil- 
dren, of whom Elizabeth was the eldest. She intermarried 
with Hezekiah Hobgood, on the 26th of January, 1817, and 
died leaving three children, of whom Mary, the female lessor 
of the plaintiff, was one. She intermarried with John R. 
Taylor, on 7th of January, 1842. Plaintiff put in proof John 
Washington’s appointment as guardian of Elizaheth Hob- 
good in 1815. 

The proofs, on the part of the defendant, were, possession of 
the land by William Pannill from 1803 to 1806, when it was 
sold, under a judgment and execution, to John Washington, 
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and possession by the said Washington until his death in 
1826, a devise of the said land from Washington to his wife, 
and a possession by her until she sold it to the defendant; 
and that these several parties, during the periods covered as 
aforesaid by their titles, had possession of the premises, claim- 
ing them as their own property. 

Hezekiah Hobgood, after the death of his wife in 1843, left 
the State, and had not been heard of since. 

Upon the trial the case turned upon the questions of fact, 
whether Mary Hobgood, now Mary Taylor, was of full age 
when she married on 7th of January, 1842, and if so, wheth- 
er her right of entry was such as to cause the bar of the stat- 
ute of limitations to operate against her. The plaintiff’s coun- 
sel contending that, according to the proofs, she was under 
age at her marriage. 

2nd. It was contended for the plaintiff that, as Washing- 
ton was guardian of Elizabeth Hobgood, the law would con- 
strue his possession (whatever may have been his intention 
and purpose) as a holding in behalf of, and for the benefit of his 
ward. 

On the 23rd of May, 1802, William Pannill and John 
Walker entered into a written obligation, under seal, in which 
it was recited that the said John Walker had sold the land, 
in question, to Wm. Pannill, for a certain price, reserving 
possession till the 25th of Dec., 1803, and it was agreed that 
Pannill was to deliver in payment a bond which he held on 
Walker, likewise a bond on Thomas Potter, and another bond 
on Robert Potter, and was to pay the remainder of the price 
as soon as a good and lawful deed was made to the said Pan- 
nill, and possession surrendered to him. 

Wm. Pannill filed a bill in Equity, in the district of which 
Granville county was a part, against the heirs-at-law of John 
Walker, who was then dead—setting forth this obligation— 
alleging the delivery of the bonds, and praying a conveyance 
on the payment of the remainder of the purchase-money, ac- 
cording to the terms of the written contract between them. 

The bill was answered by the heirs-at-law, through their 
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guardian, ad litem, and subsequently, by Thomas Potter, the 
administrator of John Walker, and from the answer of the lat- 
ter, it appearing that all the purchase-money had been paid, 
and the allegations of the bill being admitted by the other de- 
fendants, a decree was made in the said Court of Equity, or- 
dering the said heirs-at-law, as they might come of age, to 
make title to the premises to the said Wm. Pannill, in fee 
simple. 

The introduction of this record of the Court of Equity was 
objected to as immaterial, but was admitted by the Court, for 
the purpose of showing the nature of Pannill’s and Washing- 
ton’s possession. To this the plaintiff excepted. 

The Court left it to the jury to say, 1st, whether Mary Tay- 
lor was of full age when she intermarried with the male lessor 
of the plaintiff ; and 2ndly, whether during the whole period of 
the coverture between Hezekiah and Elizabeth Hobgood, 
there had been an adverse possession in Washington and wife, 
under color of title ? 

And he instructed them, if there had been an adverse pos- 
session of the land, under color of title, at the intermarriage 
of Hezekiah and Elizabeth Hobgood and since, the husband 
would acquire no right, by the curtesy, after his wife’s death, 
and, therefore, in that case, if Mary Taylor was of age at the 
time of the intermarriage, she would be barred by the statute 
of limitations; otherwise, the jury were instructed to find for 
the plaintiff. Plaintiff excepted to these instructions. 

Verdict for the defendant. Judgment and appeal by the 
plaintiff. 


Winston, Sen., for the plaintiff. 
B. F. Moore and Jenkins, (Att. Gen’l.) for defendant. 


Pearson, J. The effect of the contract of sale by Walker 
to Pannill, was to make Walker a trustee to secure the pur- 
chase-money, and then in trust for Pannill. By the death of 
Walker, the legal title descended upon his heirs-at-law, upon 
the same trusts. By the payment of the purchase-money to 
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the administrator of Walker, the first trust was discharged, 
and the heirs held the legal title simply in trust for Pannill, 
all wich is declared in the decree, which, with the pleadings, 
makes apart of the case. By it the heirs are directed to make 
title to Pannill upon their arrival at full age, unless cause be 
shown against it, &c. The heirs have never made a convey- 
ance, and the question is whether Pannill, or those claiming 
to stand in his place, have, in any way, devested the title out 
of them? The relation between the heirs of Walker and Pan- 
nill was that of trustee and cestui gue trust, by agreement of 
the parties. So, Pannill’s possession, for no length of time, 
could devest the title of his trustee, for the simple reason that 
it could not be adverse. Thisis settledin Zaylor v. Dawson, 
3 Jones’ Eq. Rep. 86. Washington became the purchaser of 
Pannill’s interest in 1806, at execution sale, went into pos- 
session, and continued in possession until his death, in 1826. 
We will put out of the case the fact that, in 1815, Washing- 
ton was appointed guardian of Elizabeth, one of the heirs, 
who afterwards married Hobgood, for if his becoming guar- 
dian does not prejudice his claim, it certainly does not aid 
him in an attempt to defeat his ward’s estate, and usurp her 
title. 

Washington purchased before the act of 1812. The trust 
estate of Pannill was not then subject to be sold under execn- 
tion, and the utmost right which he could set up under his 
purchase, was to have the possession of Pannill, which we 
admit he could have recovered in ejectment from Pannill, 
the defendant in the execution, and in equity he was entitled 
to be substituted to the rights of the creditor, whose debt he 
had paid, and thereby succeeded to the equity of Pannill to 
the extent of holding it as asecurity for the money which he 
had paid. So we see that Washington’s interest was an emi- 
nation, or an equity growing out of the equity of Pannill, and 
as the latter could not, by any length of possession, devest the 
title of his trustee, of course Washington could not do so. 

This disposes of the case, even if we make the supposition 
that, after the death of Washington, the possession of the de- 
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visee and her alienee were adverse. For as Washington’s 
possession was not adverse, Hobgood, upon his marriage, and 
the birth of a child, and the death of his wife, became tenant 
by the curtesy of the legal estate, and her heir had no right 
of entry until his death. He was certainly alive in 1843. 
Mary Hobgood, now Mary Taylor, the lessor, married in 1842 ; 
she was, consequently, under coverture when her right of. en- 
try accrued, and is still so. 

From the view we have taken of the case, it is unnecessary 
to decide an interesting question of evidence, which was pre- 
sented on the trial. 


Per Curtam. Judgment reversed, and a venire de novo. 








STATE v. JOHN W. SHAW. 


Although being found in the possession of stolen goods, after a certain length 
of time, does not create a presumption of the possessor’s guilt, yet, it is a 
fact that may be considered by the jury, with the other facts of the case. 

Acts which would constitute aiding and abetting in grand larceny, will justi- 
fy a conviction for petit larceny, when that is charged. 

If a Judge charges substantially according to law, it is sufficient. 


Tuts was an INDICTMENT for PETIT LARCENY, tried before 
Saunpers, Judge, at the last Rockingham Superior Court. 

There were several witnesses examined in support of the 
prosecution. The prosecutor, /saae Thacker, said that he 
had the bar of iron in his shop on the 20th of November; that 
it was then about nine feet long; that on the next morning 
(2ist,) it was missing; that he hada white man and four 
slaves at work in the shop; that he found the iron on the 138th 
of December; that witness claimed the iron, when defendant 
said it was his own, and that he had bought it from Rankin 
and McLean, that fall twelve months before. Prosecutor re- 
turned on the next day, with a magistrate, and swore to the 
iron, which was then but four feet long, with a mark of “ W. 
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J. Mc.” on it; that he had purchased the iron of William J. 
McConnell. Defendant, on this occasion, again asserted that 
the iron was his, and that he had got it from Rankin & Mc- 
Lean. A week after that, he told the magistrate that he had 
got the iron frony Wm. J. McConnell. 

Another witness swore that defendant told him he got the 
iron from Bell. 

Wm. J. McConnell testified that he had let the prosecutor 
have iron of that description, but had not let the defendant 
have any. 

Rankin testified that he had no recollection of letting the 
defendant have any such iron. 

The counsel for the defendant insisted that, according to the 
case of the State v. Williams, the finding of stolen property 
after twenty days from the time it was stolen, in the posses- 
sion of any one, raises no presumption of guilt, and asked the 
Court so to charge. 

The solicitor admitted the principle, but argued that the 
Jinding was a fact to be considered by the jury, with the other 
circumstances of the case. 

The Court charged the jury “ that the State had first to prove 
that the iron had been lost, and stolen by some one. 

* Secondly, that the iron found in the possession of the de- 
fendant was that of the prosecutor ; that if the evidence failed 
to satisfy them of the loss, identity, and taking of the iron, or 
either of them, their verdict should be for the defendant; that 
the State was bound to satisfy them that the defendant had, 
himself, taken the iron, or procured it to be done; that the 
defendant’s counsel said there was no evidence of this, and 
if the jury believed he got the iron from Bell, or the negroes, 
he could not be convicted ; that there was no direct evidence, 
either of the procuring, or of the getting from any other per- 
son; that as the iron was found in the possession of the de- 
tendant more than twenty days after it was lost, this was no 
evidence, in itself, of guilt, but might be considered as a fact, 
in connection with other circumstances, such as his having 
made different statements in relation to the iron, and from 
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whém he got it—that is, if he had made such statements ; that 
the cause had been argued at great length, but the testimony 
was simple and in a nut-shell—had the loss and identity been 
proved ‘—did the defendant steal the iron, or procure it to be 
done? or had he got it of another after it had been taken ? 
that if he stole the iron himself, or procured it to be done for 
him, they would convict: that if he received: the iron from 
another who had stolen it, knowing it to be stolen, they would 
acquit; on this they would determine from the whole testi- 
mony in the cause.” 

The counsel, for the defendant, asked the court to charge as 
to rational doubt. . 

In reply, his Honor said “ this was not a case of murder, still 
the jury should be satisfied, to a reasonable certainty ; the jury 
could not balance the testimony, and say which scale prepon- 
derated ; the State had to prove the defendant guilty ; other- 
wise he was entitled to an acquittal.” Defendant excepted. 

Verdict, “guilty.” Judgment; and appeal by the defendant. 


Attorney General, tor the State. 
McLean and Bailey, for the defendant. 


Nasu, C. J. We see no error in the charge complained of. 
The defendant is indicted for petit larceny. Several excep- 
tions were taken tothecharge. First: The Court was asked to 
instruct the jury that twenty-three days having passed, between 
the time of the iron being missing, and the finding it in ‘the 
possession of the defendant, the law raised no presumption 
that the defendant had stolen it. The case stated that this was 
admitted by the State, but it was claimed that the circumstance 
of the finding was a fact to be considered by the jury, with the 
other circumstances. The latter part of the exception, that 
the finding was left to the jury, by the court, as a fact, is not 
complained of; but the defendant complained that his Honor 
said nothing about the presumption. It was not necessary. 
The State, by its officer, admitted that the finding, after such 
a lapse of time, created no presumption in law of the stealing 
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by the defendant. The point of law was not controverted, and 
therefore, did not require a specific charge. The second ex- 
ception is substantially embraced in the first. As it was ad- 
mitted, that from the circumstances, no presumption arose 
against the defendant by reason of his possession, we cannot 
perceive the propriety of his ILonor being more precise than 
he was, nor can we see that more precision would have bene- 
fited the defendant. The fact was left to the consideration of 
the jury, who alone would judge of its bearing and effect 
The third exception is upon the subject of rational doubt. 
In the charge, the jury were instructed that this was not a 
capital felony, but that the State was bound to satisfy them 
that the defendant had himself taken the iron, or procured it 
to be done. In immediate response to the prayer, his Honor 
told the jury the testimony was simple and lay in a nut-shell : 
and after calling the attention of the jury, ina summary man- 
ner to the evidence, concluded by saying this was not a case 
of life and death, and that the jury ought to be satistied, to a 
reasonable certainty, of the defendant’s guilt. In the argu- 
ment some criticism was indulged in, as to the meaning of the 
words, “ reasonable certainty.” The terms are evidently used, 
in contradistinction, to absolute certainty. If the charge of a 
Judge is to undergo grammatical criticism, he is entitled to 
any benefit to be derived from it. Whatis “certainty?” Mr. 
Walker says “ certainty is being free from doubt”—reasonable 
certainty is the being free from reasonable doubt. The Judge 
did charge substantially, as asked for. It has been repeatedly 
decided by this court, and during this term, that a Judge is 
under no obligation to use the language of the counsel in re- 
plying to a required charge, provided he does it substantially. 
In his charge, the Court instructed the jury, that “ the State 
was bound to satisfy them, that the defendant had taken the 
iron himself, or procured it to be done.” It was objected by 
the defendant’s counsel, that there was no evidence toshow 
that he had procured it to be done. Without investigating the 
evidence to see whether there was no evidence upon that 
point, it is sufficient to say, that if there was none, it cannot 
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affect the decision of the case. In petit larceny, there are no 
aiders and abettors; all are principles, who are concerned in 
the telony ; whether therefore, the defendant took the iron 
himself, or procured another to do it for him, he was alike 
guilty. The charge, in the indictment, is that he stole the 
iron, and there can be no doubt, that proof, that he procured it 
to be done, would have sustained the charge. It was perfectly 
immaterial in which way the felony was perpetrated ; and 
the charge in this particular, was intended to show the jury 
that fact. For this reason, it cannot be said, justly, that the 
Court charged the jury upon a hypothetical case. It is also 
said that the Judge violated the act of 1796—directing the 
manner in which a Judge should deliver his charge. The ex- 
pression that the case lay in a nut-shell, is as “enigmatical 
as to whom the victory in the contest belonged, as was 
the Delphic reply to Pyrrhus when seeking to know if he 
would be successful in his contemplated war with Rome; the 
answer was “a mighty empire will be subdued.” No one 
could tell, from the expression, that the Judge thought the 
defence was successful, or that it had failed. 

There is no error; and this opuien will be certified to the 
proper court. 


Per Curiam. Judgment affirmed. 





D. CUTHBERTSON, et. al. vu. HENRY LONG, Zvecutor. 


Where J. L. agreed to make good to the plaintiffs, certain sums, which they 
had paid as sureties for his son, out of that part of his estate which his said 
son would be entitled to at his (J. L’s) death, and covenanted, by deed, to 
pay such claims as said sureties could produce on or before the death of J. L., 
in a suit brought against the executor of J. L., it was Held that it was not 
necessary to show that the sureties had exhibited their claims to J. L. in his 
life-time. 














JUNE TERM, 1857. 445 





Cuthbertson v. Long. 





Tus was an action of pest, tried before his Honor, Judge 
Dick, at the Spring Term, 1857, of Union Superior Court. 

The action was brought on the following bond: 

“State of North Carolina, Union County: 

IXnow all men by these presents, that we, John Long dnd 
Jacob Long, are held and firmly bound to David Simpson, 
and David Cuthbertson, in the sum of four hundred dollars, 
to be paid to the said Simpson and Cuthbertson, their heirs 
and administrators, and to the which payment, &e. ; The condi- 
tions of the above obligation is as such, that David Simpson 
and David Cuthbertson, has paid money for John Long as se- 
curity, on sundry bonds, and sundry executions, we, John Long 
and Jacob Long, are held and firmly bound unto D. Simpson 
and D. Cuthbertson, te pay all the just claims, receipts, and 
executions, that they can produce, on, or before the deathof 
Jacob Long, to be paid out of John Long’s distributive share 
of his father’s estate.” 

The claims existing between the parties, had been referred 
to an accountant to state the debts, and monies secured by 
the bond, with the testimony. The account was stated, and 
no exceptions filed, whereby it appeared that the amount paid 
by the plaintiffs, for John Long, was $278,58. 

This statement was put in without exception from the de- 
fendant. But it was insisted, that according to the true and 
proper construction of the instrument above set forth, the 
plaintiffs should have shown that the claims, receipts, and ex- 
eeutions, taken into that account, and now insisted on, had been 
produced to Jacob Long, in his life-time. 

His Honor declined giving that construction to the instru- 
ment, to which defendant excepted. 

Verdict fer plaintiff. Judgment. Appeal by defendant. 


Oshorne and Sones, for plaintiff. 
Welson, tor the detendant. 


Nasu, C. J. The action is brought on a conditional bond. 
The condition is as follows: “The conditions of the above 
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»bligation is such, that David Simpson and David Cuthbert- 
son, have paid money for John Long, as securities on several 
bonds and sundry executions; we, John Long and Jacob 
long, are held and firmly bound to the said D. Simpson and 
DeCuthbertson, to pay all the just claims, receipts or execu- 
tions, that they can produce, on or betore the death of Jacob 
Long, to be paid out of Jolin Long's distributive share of his 
father’s estate. Signed, “John Long,” “ Jacob Long,” each 
with a seal attached. The case states that the plaintiffs had 
paid, as sureties, before the death of Jacob Long, the sum of 
$278.58. 

The only question which is presented to us is, as to the 
vroper construction of that portion of the cendition which re- 
‘ates to the produetion of their just claims, receipts and exc- 
cutions, on or before the death of Jacob Long, the father of 
Juhn Long, of whom the defendant, Henry Long, is the exe- 
‘utor. From a part of the case, it appears that the defence 
below was rested on the fact, that these evidences of debt, 
were not produced to Jacob Long betore his death. 

Ilis Honor instrueted the jury, that the plaintitis were en- 
titled to recover from the defendant all sums of money which 
they had paid for John Long, as his sureties, before the death 
t Jacob Long. In this construction of the obligation, we en- 
tirely concur. There is nothing in the instrument, showing 
that these evidences of payment were to be produced to Ja- 
‘oh Long during his lite. The true meaning was, that Jacob 
Long was to repay to the plaintiffs all such money a3 they 
shoukl pay for his son Jolin, during his (Jacob's) lite. He was 
not willing to bind himself tor payments made after his ¢lath. 


Per Curiam Judgment affirmed. 

















